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To:

Field Office Managers and Deputy State Directors

From:

Deputy State Director, Support Services

Subject:
Omnibus Transportation Testing Act of 1991
         

DD 7-18-03

Program Area:  Human Resources Management

Purpose:  To identify positions subject to the Omnibus Transportation Testing Act of 1991.  

Policy/Action:  The provisions of the Omnibus Transportation Testing Act of 1991 relating to the category of operators of commercial motor vehicles were implemented in the Bureau in March of 1996.  Employees occupying affected positions at that time were notified and their positions coded in FPPS as subject to drug and alcohol testing.  Due to reassignments and other changes, the coding in FPPS does not accurately reflect all of the positions that should be subject to the Department of Transportation (DOT) testing rules.  In order to update the FPPS database and properly document position descriptions and Official Personnel Folders, each office is required to take the following actions:

1.  Review positions within each organization to identify which positions meet the criteria for inclusion in the DOT testing program.  Any employee who operates a commercial motor vehicle in interstate or intrastate commerce and is required to have a commercial drivers license to perform his/her duties will be subject to this testing requirement.  

A commercial motor vehicle is defined as a motor vehicle or combination of motor vehicles used to transport passengers or property if the motor vehicle:

(a) has a gross combination weight of 26,001 or more pounds inclusive of a towed unit with a gross vehicle weight rating of more than 10,000 pounds;

(b) has a gross vehicle weight rating of 26,001 or more pounds;
(c) is designed to transport 16 or more passengers, including the driver; or
(d) is of any size and is used in the transportation of hazardous materials requiring placards. 

2.  Review the position description of each position identified under Step 1 as subject to DOT testing to verify that it includes the requirement for a commercial drivers license.  If the requirement is not documented in the position description, an amendment to the PD should be completed and submitted through normal position classification channels to the Human Resources Office.  Attachment 4 may be used for this purpose.  

3.  Give every employee currently occupying a position subject to DOT testing the following documents:  Definition of Terms (Attachment 1); Answers to Commonly Asked Questions (Attachment 2); and Employee Certification (Attachment 3).  

4.  Instruct each affected employee to sign the certification form and submit it to the Human Resources Office (UT-953), Attention:  Kris Wilkins.  If an employee refuses to sign the certification, the supervisor should sign it and certify that the notice and attachments were provided to the employee.  The certification forms will be retained in the employees’ Official Personnel Folders.  

Timeframe:  This IM is effective immediately upon receipt.  The documents required by this IM must be submitted to the Human Resources Office (UT-953) by July 18, 2003.  

Budget Impact:  None.  

Background:  The Omnibus Transportation Testing Act of 1991 (Public Law 102-143) requires alcohol and drug testing positions in the motor carrier, rail, aviation, and transit industries in the interest of public safety.  The testing program is administered by the Department of Transportation (DOT) that has issued regulations for testing of employees who are involved in the operation of commercial motor vehicles.  The purpose of the DOT program is to help prevent accidents and injuries from the misuse of alcohol or the use of controlled substances.  

The DOT rules implementing Public Law 102-143 mandate testing procedures for pre-employment, random, reasonable suspicion, post-accident, return to duty, and follow-up testing.  Annual established rates for random alcohol and drug testing are 25 percent for alcohol and 50 percent for drugs; annual rates for pre-employment testing are 100 percent.  

Manual/Handbook Sections Affected:  None.  

Coordination:  This IM was coordinated through the Human Resources Office.  

Contact:  Kris Wilkins, 801-539-4194, or Melodee Peshell, 801-539-4185.  

Signed by:







Authenticated by:

Linda S. Colville






Rosie Geren

DSD, Support Services





Records Manager

Attachments 4

  1 - Definition of Terms (3 p)

  2 - Answers to Commonly Asked Questions (5 p)

  3 - Employee Certification (1 p)

  4 - Position Classification Amendment (1 p)

DEFINITION OF TERMS

USED IN THE DOT TESTING PROGRAM

“Alcohol” – The intoxicating liquor in a beverage alcohol, or other low molecular weight alcohols including methyl and isopropyl alcohol.

“Alcohol use” – The consumption of any beverage, mixture, or preparation, includes any medication containing alcohol.

“Breath alcohol technician (BAT)” – An individual who instructs and assists individuals in the alcohol testing process and operates an evidential breath testing device.

“Commercial motor vehicle” – A motor vehicle or combination of motor vehicles used in commerce to transport passengers or property if the motor vehicle:  (1) Has a gross combination weight of 26,001 or more pounds inclusive of a towed unit with a gross vehicle weight rating of more than 10,000 pounds; (2) Has a gross vehicle weight rating of 26,001 or more pounds;  (3) Is designed to transport 16 or more passengers, including the driver; or (4) Is of any size and is used in the transportation of hazardous materials requiring placards.

“Driver” – Any person who operates a commercial motor vehicle.  For the purposes of pre-employment testing, the term driver includes a person applying to drive a commercial motor vehicle.

“Drugs” – Marijuana, opiates, PCP, amphetamines, and cocaine are drugs for which tested.

“Employer” – Any person (including the United States, a State, the District of Columbia or a political subdivision of a State) who owns or leases a commercial motor vehicle or assigns persons to operate such a vehicle, including agents, officers, and representatives of the employer.

“Evidential breath testing device (EBT)” – A device approved by the National Highway Traffic Safety Administration (NHTSA) for the evidential testing of breath and placed on NHTSA’s “Conforming Products List (CPL) of Evidential Breath Measurement Devices”.

“Medical Review Officer (MRO)” – A licensed physician (medical doctor or doctor of osteopathy) responsible for receiving laboratory results generated by an employer’s drug testing program who has knowledge of substance abuse disorders and has appropriate medical training to interpret and evaluate an individual’s confirmed positive test result medical training to interpret and evaluate an individual’s confirmed positive test result together with his or her medical history and any other relevant biomedical information.

“Performing (a safety-sensitive function)” – Any period in which the driver is actually performing, ready to perform or immediately able to perform any safety-sensitive functions.
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“Refusal to submit (to an alcohol or controlled substance test)” – A driver: (1) fails to provide adequate breath for testing without a valid medical explanation after he or she has received notice of the requirement for breath testing; (2) fails to provide adequate urine for controlled substances testing without a valid medical explanation after he or she has received notice of the requirement for urine testing; or (3) engages in conduct that clearly obstructs the testing process.

“Safety-sensitive function” – All on-duty time that a driver performs any of the following functions:

a. Operating a CMV or waiting to be dispatched,

b. Remaining in readiness to operate a CMV,

c. Ensuring the following parts and accessories are in good working order:

(1) service brakes, including trailer brake connections

(2) parking (hand) brake and steering mechanism

(3) lighting devices and reflectors

(4) tires, horns, windshield wiper(s)

(5) rear-view mirror(s) and coupling devices,

d. Ensuring the following are in place and ready for use as appropriate:

(1) fire extinguisher; fuses and spare fuses

(2) warning devices for stopped vehicles

(3) emergency reflective triangles

(4) red emergency reflectors and red flags,

e. Inspecting, servicing, or conditioning a CMV,

f. Loading or unloading; supervising or assisting in the loading or unloading; attending a vehicle being loaded or unloaded; or giving or receiving receipts for shipments loaded or unloaded,

g. Repairing, obtaining assistance, or remaining in attendance with a CMV,

h. Being on or upon a CMV, except time spent in a sleeper berth,

i. Being involved in an accident resulting injury or death of person(s) or any amount of property damage, including rendering reasonable assistance to injured persons; providing name, address, etc., to any person demanding the same; and reporting the accident, or

j. Hitting an unattended vehicle standing upon a highway, taking reasonable efforts to locate the custodian of the vehicle, and placing name, address, and bureau identification on the standing vehicle.
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“Screening test (aka initial test)” – In alcohol testing it means an analytical procedure to determine whether a driver may have a prohibited concentration of alcohol in his or her system.  In controlled substance, testing it means an immunoassay screen to eliminate “negative” urine specimens from further consideration.

“ Substance abuse professional” – A licensed physician (medical doctor or doctor of osteopathy), or a licensed or certified psychologist, social worker, employee assistance professional or addiction counselor (certified by the National Association of Alcoholism and Drug Abuse Counselors Certification Commission) with knowledge of and clinical experience in the diagnosis and treatment of alcohol and controlled substance-related disorders.
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ANSWERS TO COMMONLY ASKED QUESTIONS ABOUT ALCOHOL AND DRUG TESTING REQUIREMENTS FOR COMMERCIAL MOTOR VEHICLE DRIVERS

1. Q:  Which drivers are subject to the alcohol misuse and controlled substance requirements?

A:  Drivers required to have a commercial driver’s license (CDL) are subject to the Federal controlled substance and alcohol testing rules.  A CDL is required for drivers operating a commercial motor vehicle (see definition in Attachment 1).  The rule includes both inter- and intrastate truck and motor coach operations.

2. Q:  What drivers are exempt from Federal controlled substance and alcohol testing rules?

A:  The following exemptions apply:

a.  drivers exempted by their issuing state from CDL requirements;

b. drivers of vehicles less than 26,000 pounds GVWR, required by their state to possess a commercial driver’s license;

c. drivers who place of reporting for duty (home terminal) is located outside the territory of the United States; and 

d. active-duty military personnel.

3. Q:  What constitutes prohibited alcohol and controlled substance-related conduct?

A:  a.  Reporting for duty or remaining on duty to perform safety-sensitive functions while having an alcohol concentration of 0.04 or greater.

b. Being on duty or operating a CMV while the driver possesses alcohol, unless the alcohol is manifested and transported as parted of a shipment.  This includes the possession of medicines containing alcohol (prescription or over-the-counter), unless the packaging seal is unbroken.

c. Using alcohol while performing safety-sensitive functions (see definition in Attachment 1).

d. When required to take a post-accident alcohol test, using alcohol within eight hours following the accident or prior to undergoing a post-accident alcohol test, whichever, comes first.
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e. Refusing to submit to an alcohol or controlled substance test required by post-accident, random, reasonable suspicion, return-to-duty, or follow-up testing requirements.

f. Reporting for duty or remaining on duty, requiring the performance of safety-sensitive functions, when the driver uses any controlled substance, except when instructed by a physician who has advised the driver that the substance does not adversely affect the driver’s ability to safely operated a CMV.

g. Reporting for duty, remaining on duty or performing a safety-sensitive function, if the driver tests positive for controlled substances.

4.  Q:  Under what circumstances will drivers be tested for alcohol and/or controlled substances?

A:  a.  Pre-employment testing – prior to the first time a driver performs safety-sensitive functions for an employer, he/she shall undergo testing for controlled substances.  Pre-employment alcohol testing is currently suspended.

b. Post-accident testing – as soon as practicable following an accident involving a CMV, the employer shall test each surviving driver for alcohol and controlled substances, if: (1) the accident involved the loss of human life; of (2) the CMV driver receives a citation under State or local law for a moving traffic violation arising from the accident.

c.   Random testing – unannounced and spread reasonably throughout the year.  There are two types of random tests administered.  Random alcohol tests may only be administered while the driver is performing safety-sensitive functions, or just before the driver performs safety-sensitive functions, or just after the driver has ceased performing safety-sensitive functions.  Random test for controlled substances may be administered anytime the driver is on duty.

d.  Reasonable suspicion testing – A driver shall be required to submit to an alcohol or controlled substances test when the employer has reasonable suspicion to believe that the driver has violated the prohibitions for alcohol and controlled substances.

e. Return-to-duty testing – A driver found to have engaged in prohibited conduct shall submit to return-to-duty testing.

f. Follow-up testing – Following a determination that a driver is in need of assistance, follow-up testing shall be performed on a returning driver as follows:  (1) as deemed necessary by a Substance Abuse Professional (SAP); (2) tested a minimum of 6 times in the first 12 months;  (3) shall not exceed 60 months of follow-up testing; and (4) may be terminated at any time by the SAP following the initial 6 tests.
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5.  Q:  What procedures will be used to test for the presence of alcohol and controlled substances?

A:  a.  Alcohol test procedures – A breath alcohol technician (BAT) will administer breath alcohol testing using an evidential breath testing device (EBT) that meets National Highway Traffic Safety Administration’s standards as indicated by their Conforming Products List.

b. Controlled substances (drug) testing procedures – A collection contractor will collect 45 milliliters of urine from the driver.  The specimen will be sent to a certified laboratory to test for the presence of marijuana, Opiates, PCP, amphetamines, and cocaine.  The driver will have an opportunity to provide information to a Medical Review Officer that a positive result occurred for legal reasons.

6. Q:  When must an employee be removed from performing safety-sensitive functions?

A:  a.  Drivers who engage in prohibited alcohol conduct must be immediately removed from safety-sensitive functions.  Drivers who have engaged in alcohol misuse cannot return to safety-sensitive duties until they have been evaluated by a substance abuse professional and complied with any treatment recommendations to assist them with an alcohol problem.  To further safeguard transportation safety, drivers who have an alcohol concentration of 0.02 or greater, but less than 0.04 when tested just before, during or just after performing safety-sensitive functions must also be removed from performing such duties for 24 hours.  If a driver’s behavior or appearance suggests alcohol misuse, a reasonable suspicion alcohol test must be conducted.  If a breath test cannot be administered, the driver must be removed from performing safety-sensitive duties for at least 24 hours.

b. As with an alcohol misuse violation, a driver must be removed from safety-sensitive duty if he/she has a positive drug test result.  A driver cannot be returned to safety-sensitive duties until the MRO has interviewed the driver and determined that the positive drug test resulted from the unauthorized use of a controlled substance; and the driver has been evaluated by a substance abuse professional or MRO, has complied with recommended rehabilitation, and has a negative result on a return-to-duty drug test.  Follow-up testing to monitor the driver’s continued abstinence from drug use is required for on-board employees.

7.  Q:  What disciplinary action is mandated by the DOT regulations for positive test results?

A:  The DOT regulations do not require a specific disciplinary action to be taken.  However, the Department requires initiation of disciplinary action of a reprimand, suspension, demotion, or removal for a positive drug test just like the HHS program or for alcohol concentration of 0.04 or higher.  The Department requires initiation of removal action on the second finding of illegal drug use, alcohol concentration of 0.04 or more, or a combination of the two, unless such action conflicts with Americans with Disabilities Act (ADA).
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8.  Q:  What if initiation of removal conflicts with the ADA?

A:  The provisions of the ADA are controlling.

9. Q:  Given the answer to number 7 above, are bureaus prevented from initiating removal action for the first positive test result? 

A:  No.  As stated above, disciplinary action is governed by the facts of each case.

10. Q:  What are the effects of alcohol and controlled substances on work and behavior, signs and symptoms of an alcohol or controlled substances problem, and the role of an employee assistance program?

A:  a.  The following describes changes in the work and behavior patterns that are frequently associated with excessive drinking or drug abuse behavior:

(1) a pattern of absenteeism develops (i.e., after payday, before or after holidays, or weekends) or excuses are offered (i.e., colds, flu, bronchitis, sore throats, peculiar accidents, family problems);

(2) unexplained irritability or resentment;

(3) wage attachments or other involvement with the law;

(4) deteriorating personal appearance;

(5) odor of alcohol on breath (often covered by breath fresheners) or smell of burnt rope;

(6) “drinking lunch” and prolonged lunch hours;

(7) frequent disappearances at coffee breaks, frequent trips to the lavatory, with subsequent changes in physical/behavioral characteristics such as those described herein;

(8) poor judgement;

(9) increasing complaints from fellow employees, supervisors;

(10) tardiness and early departure;

(11) drinking or drugging on the job;

(12) withdrawing from interaction with co-workers;

(13) avoiding/withdrawing from responsibility; or
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(14) unusual pattern of behavior.

b.  The following describes signs and withdrawal symptoms of alcohol and controlled substances use:

(1)  Narcotics (heroin, dilaudid, methadone) – Signs of use include nodding, small pupils, skin scars, euphoria, nausea, and scratching.  Withdrawal symptoms include watery eyes, runny nose, irritability, tremors, cramps and nausea.

(2) Depressants (alcohol, valium, barbiturates, xanax, quaaludes) – Signs of use include slurred speech, drowsiness, drunken behavior with no odor of alcohol, slowed reactions, mood swings, and impaired judgments.  Withdrawal symptoms include anxiety, insomnia, tremors, convulsions and possible death.

(3) Stimulants (amphetamines, cocaine, crack) - Signs of use include runny nose, increased alertness and initiative, euphoria, loss of appetite, mood swings, borrowing money, decreased sexual performance/drive and depression-irritability.  Withdrawal symptoms include agitation, depression (can be severe), and disorientation and sleep disturbance.

(4) Hallucinogens (LSD, peyote, mescaline, PCP) – Signs of use include blank expression, staring appearing drugged, hallucinations (sight, sound, taste, smell), poor perception (time and distance) restlessness, violent/hostile behavior, personality changes (unpredictable), psychosis, insensitivity to pain, and rapid and involuntary eye movement.  Withdrawal symptoms include depression, irritability, alienation from surroundings and flashbacks.

(5) Cannabis (marijuana, hash, hash oil) – Signs of use include reddening of eyes, euphoria, forgetfulness (short-term memory deficits), increased appetite, altered perception of time and distance, disoriented behavior, anxiety/paranoia and a motivational syndrome.  Withdrawal symptoms include sleep loss and disturbance, irritability, restlessness, hyperactivity, decreased appetite, sweating, sudden weight loss and increased salivation.

c.  The employee Assistance Program (EAP) provides short-term professional counseling services.  The counseling is confidential and free of charge to all employees.  No names or any identifying information can be provided to the agency unless the employee signs a written statement authorizing the counselor to do so.  Any employee may call an EAP counselor directly for assistance, however, in some situations where an employee is performing at an unacceptable level, or engaging in unacceptable conduct, a supervisory referral is appropriate.  The counselor will assess the problem and refer the employee to the appropriate treatment.  The counselor will assist the employee with return to requirements, as required.
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EMPLOYEE CERTIFICATION

Department of Transportation Testing Program

I certify that I have been notified that my position is subject to the provisions of the Omnibus Transportation Employee Testing Act of 1991 (Public Law 102-143) as governed by the Department of Transportation (DOT).  

I understand that because my position requires a commercial drivers license, I am subject to random alcohol and drug testing at any time.  

I have been given “Answers to Commonly Asked Questions about Alcohol and Drug Testing Requirements for Commercial Motor Vehicle Drivers” and “Definitions of Terms used in the DOT Testing Program”.

__________________________
__________________________
____________

Printed Name



Signature



Date


Attach 3

