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INTERPPETATION OF SECTION 603 OF-FHE FEDERAL LAND POLICY AND MANAGEMENT
ACT OF 1976 - BUREAU CF LAND MANAGEMENT (BLM) WILDERMNESS STUDY

Federal Land Policy and Management Act of 1976: Wilderness

Section 603 requires the Secretary to study all roadless areas of

5,000 acres or more and roadless islands with wilderness characteristics,
and report his recommendations to the President as to The sultability

or nonsuitablliity for preservation as wllderness of each such area.

The Secretary may not make multiple-use trade-offs in determining

which public land areas qualify for wilderness study status.

For the purpose of BLM wilderness review, the term "roadless" means
the absence of roads which have been improved and maintained by
mechanical means to insure relatively regular and continuous use.

A way maintained solely by the passage of vehicles does not constitute
a road,.

Section 603(a}) requires that the Secretary report to the President

by July |, 1980, his recommendations as to ‘the sultability for wilderness
preservation of all formally identified natural or primitive areas
designated prior to November |, 1975. Only those areas for which a
notice of designation was published in the Federal Register are subject
to this accelerated review and reporting requirement.

Section 603 of FLFMA does not apply to those areas of the Oregon and
Catifornia and Coos Bay Wagon Road lands which are being managed for
commercial timber production. Section 603 does apply to those areas
not being managed for commercial timber production.

Prior to completion of the initlal wilderness inventory and identific-
ation of the wilderness study areas, wilderness characteristics must

be evaluated before the Secretary authorizes any new activities which
would destroy wilderness qualities. DIscretionary activities must

"be conditioned to prevent Impairment of an area's potential for wilder-
ness designation.

During the review of wilderness study areas, and until Congress acts
on the President's recommendations, the Secretary must manage study
areas to prevent impairment of their suitability for wildernass
designation, with certain |imited exceptions.

Management of Section 603 study areas should be guided by the principle
that developmental activity must be carefully reguiated to insure

it is compatible with wilderness, or that its imprint on wilderness is
temporary.

Section 603 provides that mining, grazing, and mineral leasing may
continue in wilderness study areas in the same manner and degree as
on October 21, 1976, even if impairment of an area's suitability for
wilderness results.



The words "existing" and "manner and degree" in section 603(c) should
be read in conjunction with the words 'mining and grazing uses” to
establish as a benchmark the physical and aesthetic impact & mining
or grazing activity was having on an identified or potential! wilder-
ness study area on October 21, 1976.

The existing mining use exception for mining and mineral leasing is
limited geoagraphically by the area of active development, and the
logical adjacent continuation of the existing activity, not necessarily
the boundary of the particular mining claim or mineral lease on which
the operation Is located.

When the impact from mining and grazing activities on 2 wilderness
study a2rea differs in manner and degree from the impact from such
activity on October 2i, 1976, the Secretary must regulate the actvity
to prevent impairment of the area's suitability for preservation as
wilderness,

The word "existing” In section 603(c) modifies "mineral leasing™ in
the same manner as it modifies "mining and grazing uses.”

The Secretary is vested with the authority and responsibllity to
requlate all actlvities in wilderness study areas to prevent unnecessary
and undue degradation and to afford enviromnmental protection.

_Areas under review for designation as wilderness remain available
for appropriation under the mining laws, unless withdrawn for reasons
other than protectlion of wilderness.
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UNITED STATES
DEPARTMENT OF THE INTERIOR

OFFICE OF THE SOLICITOR
WASHINGTON, D.C. 20240

SEP 035 978
Memorandum
To: Secretary
From: Soliciter
_Subject: BIM Wilderness Review — Section 603. Federal lLand Policy

arnd Manegement Act

I. INTROLCCTICN

The Pederal Lard Policy and Management Act {FLEPMA), 90 Stat. 2743, 43 U.S.C.
§ 1701 et seg., (1977 Supp.) was enacted o October 21, 1976. Begimnirg

in March 1977, several opinioas interpreting section 603 of the Ast,

43 U.S5.C. § 1782, have been written in the Office of the Solicitor.

This formal Solicitor's Opinion supersedes cur previous interpretaticns

of this provisicn.l/

1. The original opinicns were centained in the following msnoranda:

Mamorandum to the Director, BiM from the Assciate Solicitcay, TER oan
"Formally Identified Matural or Primitive Areas,” Mazch 22, 1877,
Mamwrardun to the Director, BIM fram the dssistant Salicitor, Lads

on "Applicability of Wildermess Act, Section 4/d4)(3) o ElM ‘vilder-
ness areas,'" May 4, 1977,

Mamorardum &t the Director, XM from the Solicitor an "FLzdi-—1nter<
pretation of Section 803—Wildermess," May 22, 1977.

Memorancum to the Director, EIM from the Deputy Soliciter on “appli-
cability of Secticn 603 of FIMMA to Ol and Cocs Bay wWagon Road

Lands,” June 1, 1977.

Memorandum to the Assistant Secretary, Land & Water Pescurces {zuan the
Deputy Solicitor on “Interim Managewent of Potential Wildermess Areas,”
July 18, 1977. -

Marorandum to the Assistant Secretzary, Lard & Watsr Resources from U
Solicitor en "mefiniticn of 'road' for porposes of identifying roadless
areas uder Secticn 6§03 of the Federal Lard Pulicy amd danzgencnt AL
of 197§ (FLPMA), 43 U.S.C.A. § 1782 (Supp. 1977)," Cctceer 17, 1977.
Mamorardum to the Directer, ZM frum the Deputy Solicitor en “applice-
tion of Mining ard Grazing laws to Areas udder Review for Inclusion
into the Wildermess System: Section 503, FLPMA," Jamiary 9, 1978.
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It dees mot, of course, answer all the legal cuesticns that are likely to
be raised about section 603. In particular, we will prepare a separate
opinion ¢n the relaticnship between secticn 603 and stata in liesu or
statehood selections of public land, ard tetween section 603 and Native
selections under the Alaska Native Claims Settlement Act, 43 U.S.C.

§8 1601 et seg. (1970 Supp. V). But it does chart a general ourse for
interpreting this section. 2/

2. For oconvenient reference, the following is an cutlire and table of
the contents of this ooinicn:

I. Intrcduction 1
II. Review Procedures 6
A. "Roadless" &
B. "Wildermess Characteristics" 6
C. "Suitability" 7
D. PReport to Corngress 8
E. "Instant" Study Areas 8
F. Special Exemptions and Excepticns S
l. Islands 9
2. CaC lards 9
3. OCS Lards 11
III. Interim Management of Potential Wilderness Areas 11
A. Management of Areas Prior to Inventcry 2
B. Grazing, Mining and Mineral leasing in Areas Urr]er
Review 15
1. Interim Management~—FLIMA and Wildermess aAct 15
a. Legislative History 16
b. Discussion 19
2. "Impairment” of the Suitability ¢f an Area for
Preservaticn as Wlldemess 23
3. Existing Uses 26
a. Mining ard Grazirg 25
(i) Mineral assessment work 28
b. Mineral Leasing : 28
(i) Preference right leases 30
4. "Manner ard Cegree” 31
5. "valid Existing Rights" 32
6. Preventing "Unnecessary or Urdue Degradation" and
"Afford(ing] Znvircrmental Protection" 34
7. 2prropriation orf Lands urder the Mining Laws 35
8. Assigrment 38
9. Cther Authority 38
C. Access to Private Lards 38

D. General EZff=ct cf § 603(c). 3%



Section 803 of the FLPMA states:

(a) Within fifteen years after the date of
approval of this Act, the Secretary shall review
those rcadless areas of five thousand acres or
more ard rcadless islands of the public lands,
identified during the inventory required by
(section 201{a}] of this Act as having wilder-
ness characteristics descriced in the Wilderness
Act of Septeamper 3, 1964 (73 Stat, 890; 16 U.S.C.
1131 et seqg.) and shall from time to time report
to the President his recommerdation as to the
suitability or nensuitability of each such area
or island for preservaticn as wilderness:
Provided, That prior to any recomnendations
for the designation of an area as wildermess
the Secretary shall cause mireral surveys to be
cenducted by the Geological Survey ard the Bureau
of Mires to determire the minsral values, if any,
that may be present in such areas: Provided
further, That the Secretary shall report to the
President by July 1, 1980, his recamnerdaticns
¢n those areas which the Secretary has prior to
Novenber 1, 1975, formally identified as natural
or primitive areas. The review required by this
subsecticn shall be conducted in accordance with
the procedure specified in saction 3(d) of the
Wilderness Act.

(b} The President shall advise the President
of the Senate and the Speaker of the House of
Representatives of his recammendations with
respect to designation as wilderness of each
such are=a, tocgether with a map therecf and a
definition of its bourdaries. Such advice
by the President shall be given within two
years of the receipt of each report frum the
Secretary. A recommendation of the pPresident
for designation as wildermess shall became
effective cenly if so provided by an act of
Corgress.

(c) During the pericd of review of such
areas and until Congress has determined other—
wise, the Secretary shall continue to manage
such lards zccording to his authority under
this Act ard other apolicable law in a manrer
so as not to impair the suitability of such
areas for preservation as wildermess, subject,
however, to the continuvatien of existing
mining ard grazing uses amd mineral leasing
in the manner ard degrese in which the same
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was being conducted on the date of aporcval
of this Act: Provided, That, in managing

the public lands the Secretary shall by regue—
laticn cor otherwise take any acticn recquired
to prevent unnecessary or urdue degradation
of the lards amd their rescurces or to afford
envircrmental protaction. Unless previcusly
withdrawn from appropriation under the minirng
laws, such lands shall continue to be subject
to such appropriaticn durirg the pericd of
review unless withdrawn by the Secretary
under the procedures of secticn 204 of this Act
for reasons other than preservaticn of their
wilderness character. Cnce an area has been
designated for preservation as wildermess,
the provisions of the Wildermess Act which
apply to naticnal forest wilderness areas
shall apply with respect to the administration
and use of such designated areas, including
mineral surveys required by secticn 4(d)(2)
of  the Wilderness Act, and mineral develop-
ment, access, exchange of lands, and ingress
and egress for mining claimants ard occupants.

The lagislative history reveals that the wildermess review provisicn was
included in FLPMA to further the purpose underlying the Wilderness Ack:
16 U.S.C. § 1131 et seg. (1870), by mandating a review of the public
lands for wilderness values and giving Congress an opportunity to act
to protect appropriate arsas of the public lands,

The Wilderness Act itself specifically directed the Forest Service to
review only those areas previausly classified as primitive arsas or cun-
tiguous to existing primitive areas.3/ It was silent on raview of

Torest Service rvadless arsas cutside of primitive areas. The Secretary
of Agriculture thereafter directed the forest Service to institute an ii=
ventozry of all its lards to icentify other areas suitable for inclusiecna
in the Naticnal Wilderness Preservation System.4/ The first forest Scrvice
roadless area review (RARE I) began in 1967 ard ended in 1973. This ceview
gererated considerable controversy and same litigation about apprepriate
wilderness review criteria ard procedures.5/ A secord review (RARE II)

3. See Parker v. United States, 309 F.Supo. 593 (D. Colo. 1970), aff'd.
443 F.2d 793 (10th Cir. 1971), cert. den. sub nan Kaibab Industries v.
Parker, 405 U.S. 989 {1972).

4. See McClcskey, "The Wilderness Act of 1964: 1Its Backgrourd and Meanirg,"
45 Oregon L. Rev. 288 (1966).

5. Sierra Club v. Butz, Civil No. C-72-1455; 3 Inv. L.Rep. 20071, (N.D.
Cal. 1972); wyoming Cutdoor Ccuncil v. Butz, 484 F.2d 1244 (10th Cir.
1973). See Robinson, "Wilderness: The Last Frentier,™ 59 Minn, L. Rev.
1 (1974).




was institnted in 1977 ard is nearimg completion. Although the Fovest
Service's RARE provides a backdrop for the wilderness review provisicn
of FLPMA, it is plain from Secticn 603 that Congrass intencded o vest
BIM with a distinct review cbligation of its owm.

The introductory language of the Wildermess Act refers to all federal lands.
The Act itself, however, establishes wilderness review recquirements cnly

for Departrent of the Interior-managed lands within National Parks, Wildlife
Refuges, ard Game Ranges.6/ Despite the lack of express statutory authority,
the Secretary set aside by administrative acticn certain public lands as
“primitive areas,"” and management of these areas was virtually the gaiie as
for lands formally a part of the Naticnal Wilderness Preservaticn System.7/
At least cne such primitive area designation was challernged as invalid
"because of the lack of an affirmative statutory base, but the court never
reached the merits.8/

Ccorgress' response to the recognized reed for a carprehensive public lavds
wilderness review is FLPMA's section 803. It supplies the affirmative
statutory base for review and protection of BIM-managed lands suitable
for designation as wilderness, in accordance with the provisions of the
Wilderness Act.9/ .The review it mardates is designed to furtner the -
jectxv&s of the Wilderness Act itself, 16 U.S.C. § 1311 et seq. Vet Lhere
is neither a substantial cverlap, nor a substantial lnmn51stmcy,

tween the review mardated by section 603 and the Wilderness Act. S}*aclf
ically, although the latter contains a limited review provisien, it is
principally concerned with the management of wildermess areas once they
have been designated by Corgress. It deoes not deal directly with the ob-
ligations addressed in section 603 — the review of BIM lands for wilder-
ness values. And its own limited review provisicons do not spell ouk in
nearly the detail that section 803 does “he review procedures to be
followed, and the management protecticns 3IM must vrovide for areas being
inventoried ard studied for possible Congressicnal rrotecticn as wilderness.
Therefore, while we are aided by the Wildermess Act ard the history of its
implementation in cur search for the prover interpretation of secticn 603,
it gees withcut sayirg that it is the language and legislative history of
section 603 itself, enacted 12 years after the Wildermess Act, which

must ultimately control.

6. 16 U.S.C, §§ 1132(b) ard (c).

7. Se2 43 CFR Part 2070 and Subpart 6221; foster, "Bureau of Land Management
Primitive Areas~—Are They Counterfeit Wildermess," 16 Natural Resourcss
J. 621 (1976). :

8. F. H. Stoltze Land g Lumber Co. v. Klerce, Civ. No. 75-136=¥ (D,
Moent., Jure 10, 1977).

9. See S. Rep. Wo. 383, 94th Corg., lst Sess., 44 (1876)).



II. REVIEW PROCELURES

The wilderness review mardated by section 603 of FLPMA is basically a two-
step process. The first step is an identificaticn of rcadless areas of
5,000 acres or more ard rcadless islands having wildernmess characteristics
through the inventory process mardated by section 201 of the Act. The
Act envisions a professicnal review of all BIM lands to determine which
areas meet the three threshold criteria for wilderness areas — rcadless~
ness, wilderness characteristics, and size. This reviev is to be based solely
cn the roadlessness and wildernmess characteristics of the land, not o
multiple-use trade-offs and variables. Full formal wilderness studiesz are
required orly on inventoried areas of the required size identified ag
Yoadless ard of wilderness character; that is, the Dercartment dces not
have to recort to Cengress on areas which do not meet the basic criteria,

A. "Roadless"

The House Report cn the Act 10/ states: "The word 'rcadless' refers o the
absence of roads which have been igmproved and maintained by mechanical

means to insure relatively reqular and continuous use. A way mairtaired
solely oy the passage of vehicles does not constitute a read." This is

the principal recorded guidance in the legislative history about the meaning
of roadless.ll/ Corgress clearly did not want to preclude censideration

of an area for wilderness solely because of tracks created by the repeated
passage of vehicles alone, and this expressicn must guide BIM's determination
of roadlessness as part ¢f the inventory.

B. "Wilderness Characteristics”

The meaning of "wilderress characteristics™ is rot discussed in the leyis~
lative history, but the text of section 803 itself refers to "having

10. H.R. Rep. Mo. 1163, 94th Ceng., 2d Sess. 17 (1976).

1ll. The transcript ¢f the Hcuse Cammittee markup sessicn reveals that
Corgressman Steiger of Arizona suggestad the definiticn of "road" which
arvears in the Hous2 Report. Arizona is an arid state where "ways” <an

be created and used as rcads merely by the passage of vehicles, and
Corgressman Steiger tock scme pains to draw the distinction betwmen a ™way"
and a "road" for wilderness puxposes. The latter, he insisted, was any
access route improved or maintaired in any way, such as by grading. »lacing
of culverts, making of bar ditches, etc. His express intent was to draw

a distinction between what the BIM should & ard what the Forsst Service
had decne urnder the Wilderness Act of 1964, and Corgressman (now Senator)
Melcher of Mcntana inmvited him to submit language for the Committes Raport
to make the Cammittee's intent clear. See Transcrint of Proceedings,
Subcamaittee on Public Lamds of House Cammitree on Interior ard Insular
Arfairs, Seot. 22, 1975, ro. 32%-33.

Pt
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wilderness characteristics described in the Wilderness Act . . . ."12/
Section 2(c) of that Act 13/ defines a wilderness as follows:

A wildermess, in contrast «with those arsas where man
ard his own works dominate the landscape, is hereby
recognized as an area where the earth and its cammnity
of life are untrammeled by man, where man himself is a
visitor who does not remain. An ar=a of wilderness is
further defired to mean in this Act an ar=a of urdevelop=d
federal land retaining its primeval character and
influence, without permarent improvements or human habj-
tation, which is protected and managed so as to preserve
its natural conditicns and which (1) generally appears
to have been affected primarily by the forces of nature,
- with the imprint of man's work substantially unnotice-
able; (2) has outstanding oprortunities for solitude
or a primitive and wnconfined type of recreation; (3)
has at least five thousand acres of lard or is of suf-
ticient size as to make practicable its preservaticn
ard use in an unimpaired ccorditicn; and {4) may also
contain ecological, geological or other features of
scientific, edixational, scenic, or historical values.

C. "Suitapility”

Following campletion of the inventory, section 603(a) next requires the
Secretary to study the suitability of the inventoried rcadless areas Fon
inclusion in the Wildermess System. At this point, multiple-use frade-ofis
&ddressed by the BIM planning system came into play. Congress envisioned
that an area with all of the recessary wilderness characteristics might
not be suitable for inclusion in the Wildernmess Systam because of its
higher value for same other use, such as camnercial forest management

or mineral development. In fact, before the Secretary c<an recamend
that an area be included in the Wildernmess System, Congress dirscted the
Secretary to "cause mineral surveys to be corducted by the Geolegical
Survey ard the Bureau of Mires to determine the mineral wvalues, if any,
that may be present in such areas . . . ."1l4/ The formal wildermess
suitability study must also be corducted in accordance with sacticn 3(d)
of the Wilderness Act, 16 U.S.C. § 1132(d) (1970Q), regarding public
participation.l15/

12. 43 U.S.C. § 1702(1), which defines "wilderness" as it is used in
§ 603 as havirg "the same meaning as it does imr secticn 2(c) of t
Wilderness act . . ."

13. 16 U.S.C. § 1131(c) (19790).

14. § 603(a), first proviso

13. § 603(a), last sentencse.



D. Report to Congress

After studying each area, the Secretary reports o the President nis
recamendacion as to the "suitability or nonsuitability of =2ach such araa
. + » for preservation as wilderness."l16/ The President in tuem awst
advise Congress of his reccommendation on each such area, within two years
of receipt of the recammendaticn of the Secretary.l7/ Essentially, the
Secretary and the Presicdent merely advise Congress, since cnly Congress
can designate wilderness areas.l8/ Reports must be mace to gcngruss noth
on areas recomuended for inclusion in the wilderness system and on areas
viewed as unsuitable and therefore not recommended for inclusion,

E. "Instant" Studv Arsas

SectLOn 603(a) requires that the Secretary report to the President by
July 1, 1980 his rescommendations ¢n areas which were formally 1cpnc:r
as natural or primitive areas prior to November 1, 1975. This accele~
rated review provision is derived from the House version of ri.bMA, The
Hcuse Report 19/ lists 13 formally designated primitive and natural aress,

In fact, the Bureau has, through withdrawals, classifications and orhev
means, created approximately 147 natural areas. Fifty-six of these
areas were created by publishing a final notice in the Federal Register)
with natural area management as the stated Turpcse, cijective or title.’

According to BLM procedures for designation of primitive and natural aceas,
publication of rotice in the Federal Register completes the process of
formal designation. (BLM Manual, Part 207Q) .Therefore, cnly natural
and primitive areas for which a Federal _Register notice was published
will be considersd "formally identified" for the purpose of acceleratad
wilderness review.20/

16. § 603(a).

17. § 603(b).

18. The last sentence of § 603(b) states: "A recormendation of the
President for designation as wilderness shall become eflective only if
so provided by an act of Congress.”

13. H.R.Rep. No. 1163, 94th Cong., 248 Sess. 17-18 (1976).

20. applying this standard, the natural ard primitive areas subiect to

the accelerated review requirement are listed in Aprendix A £¢ this
. cpinien.



F. Special Exemptions and Excections

The wilderness review r=quireaments of secticn 603 do rot or may not uni-
formly apply to all 3IM-managed lards.

1. Islands. Although section 603(a) gererally recuires that cnly rcad-
less areas 5,000 acres or larger be studied, it also requires that all
roadless islands, no matter what their size, must be stidied. Evan though
there are over 5,000 public land islards in the East and Midwest, most

of which average only an acre in size, each cne which is roadless nust

oe evaluated o determine whether it has wilderness characteristics.

2. O&C Lards. Secticn 603 has limited application to the Qregeon ard
Califormnia Railrvad and Coos Ray Wagon Read revestad lands (the sc-czllad
"csC lands"). This excerption is created by section 701(b) of FLRMA,
which provides as follows:

(b) Notwithstanding amy provision of

this Act, in the event of cmflict with

or inconsistency between this Act and the
Acts of August 28, 1937 (50 Stat. 874;

43 U.S.C, 11812-1181j), and May 24, 1939
(53 Stat. 753), insofar as they relate to
management of timber resources, ard dispo-
sition of revenues fram lands and resources,
the latter Acts shall prevail.

The legislative history of FLPMA sheds little light on the reason Zor
the inclusion of this specific reference to the C&C Act of August 28,
1937, in this section.2l/

21. The larguzge first appeared in Camnittee Print No. 53 of H.R. 5441
(934 Cong., 2d Sess. 1975), but was not discussed during the Cammithes
mark-up of the print. The language was retained in H.R. 13777 when it
was introduced in the 94th Corgress. S. 307, the Senate bill which ul-
timately becare FLEMA, made no re=ference to resolution of inconsistenciss
between FLEMA ard the C&C Act. Although the Hcuse provision was included
in the Conference Camittee print, it was not discussed during meetirgs
of the Cenference Camnittee, nor menticned in its report. H. Rep. No.
1724, 94th Cong., 2d Sess. (1976).

The effect of this prowvisicn was discussed by members of Corgress ard
the Department during consideration of earlier proposals. The Department
of the Interior, in btoth letters ard testimony at Subcamnittee hearirgs,
sought to assure the Cregon delegation that the BLM Crganic Act would rot
affect the fundirg formula or management of the C&C lands. See Hearings
on S. 424 before the Subccmmittes on Public Lands of the Senate Cammittee
on Interior and Insular Affairs, 933 Cong., lst Sess, at 44-45 (1973) and
; letter from Assistant Secretary Loesch to Senator Hatfield, Sept. 15,

" 1972. It is rot clear, nowever, whether the language first inclided in
the 1975 version of the Scuse bill derived f£ram this sarlier cestincny
ard corresgondencs.
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But the terms of section 701(b) are clear; wildermess review ard
identification under section 603 of the Act are applicable Lo the Q&C
lards only to the extent that wilderness review ard management of (C
lamds for wilderness is consistent with the C&C Act of August 28, 1937.
Section 1 of the C&C Act provides as follows (43 U.S.C. § l18la (137Q),
emphasis added): '

Notwithstanding any provisions in the Acts
of June 9, 1916 (39 Stat. 218), ard
February 26, 1919 (40 stat., 1179), as
amerded, such porticns of the revested
Oregon and California Railroad ard recon-
veyed Coos Bay Wagon Road grant lands as
are or may hereafter came under the juris-
diction of the Departwent of the Interior,
which have heretofore or may hereafter be
classified as timber lards, amd power-site
lands valuable for timber, shall be managed,
except as provided in section 1ll8le of this
title, for permanent forest producticn, and
the timber thereon shall be sold, cut, and
removed in conformity with the principal ([sic]
of sustained yield for the purpose of pro-
viding a permanent source of timber supply,
rrotecting watersheds, regulating stream—
flow, ard contributing to the econauic sta—
bility of local communities and industries,
ard rroviding recreaticnal facilties [sic].

This Act mardates dominant use management of the CaC lands for camrercial
forestry.22/ Rather than allowing equal consideraticn of all land uses,

the CsC Act requires that the lands suitable for commercial forestry

be managed crincipally for that purpose. Other uses, such as racreation,
are allowed only when subordinated to cammercial forest managament.

In order to determine whether wildermess review and managetent is <o
sistent with the C&C Act, we must determine whether deminant commercial
forest management is consistent with the mardatory wildermess review ra-
quired by section 603 of FLPMA. It is settled that timber may not ke
harvested ocn lands wuder review for wilderness desighaticn axcept in
very limited circumstances. Parker v. United States, 448 F.23 793 (1Cth
Cir. 1971); see also 36 CFR 293.6 (1976). If section 803 amplied to
the C&C lards, timber could not be harvested until the wilderness review
of qualifying roadless arzas was cumpletad. Wildermess review of areas

22, See, 2.9., Solicitor's Cpinion ¥-30506, March 9, 1940 (holdirg

that CaC lards could not be withdrawn for inclusien in Oregcn Caves National
Monument); see also Instruction of the Assistant ..ec:*=tary August 25,

1941 (rolding that the Mining Law of 1872 did not acply @ C&C lards),



cn the C&C lards which are managed for commercial timber production is
inconsistent with the C&C Act and, thersfore, the C&l Act must prevail
where the mandatory wildermess review provisicn of section 603 would prevent
cempercial timber manegement on the C&C lands.

Corgress has recognized, however, that same C&C lands might ze wnsuitable
for timber procduction. Section 701(b) of FLPMA requires the wilderiess
review previsions of FLEMA to yield cnly o the extent they are inoonsistent
with the management for remmanent forest production provided for in the

Q&sC Act. This means that the Bureau is not authorized to take an aziion
wihich would destroy the wilderness quality of an arsa in advance of vavis.ing
the area's wilderness potential, if the acticn contemplated — for examplz,
constructing a fish hatchery, campgrourd, or road for recreaticnal tarposes
"== is not in an area managed for cammercial timber producticn. If roadlass
areas ursuitable for commercial forest management are identified on fx7
lards, they must be reviewed pursuant to section 603.

3. CCS Lards. Lands on the Cuter Continenta2l Shelf are rot oconsidered

public lands under FLPMA, and thus the wildermess resview provision does
not apply o them. 43 U.S.C. § 1702(e)(l).

III. INTERIM MANAGEMENT CF POTENTIAL WILDEXNESS ARFAS

Cne of the mere difficult judgments requiresd in the wildermess review process
is deciding what activities are authorized on lands beirng evaluated urder
section 603 prior to final Congressicnal action either adding them to

the National Wildermess Preservation System or returning them to ordinayxy
miltiple use management. Congress addressed this problem in secticon I03!ic)
of FLPMA quoted on pages 2-3 above,

The languzge of section 603(¢) reflects Congress' concerm that wilderness
review interfere with crgoing multiple use manzgement activities only

Lo the extent necessary to prevent impairment of suitability for preser-
vaticn as wildermess. It allows all manzsgeament activities to continue,
stbject cnly o those constraints recessary to crevent impairment until
potential arsas are determined not to be rcadless or nct to have wilderr=:s
characteristics, or, for rcadless areas with wildermess characteristics,
until Cergress provides otherwise,23/

It is worth ewphasizing that secticn 603(c¢) provides enly interim manags-
ment direction to the Secretary. Once the review of BIM—administerad
lards is complete and Congrass determines the ultimate management cbjectives

 23. See H. Rep. No. 94~1185, 94th Corg., 2d Sess. at 17-18 (1975).
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for the lands which are rcadless with wilcdermess characteristics, secticn
603(c) does not restrain the Secretary's general autherity to manage BLM
lands, except to the extent BIM lands are included in a statutory wildernscss
area. Thus, any regulation required by secticn 603 is only temcorary,
vending further Congressional action. An appreciation of the interim nrature
of section 803 is impcrtant to a proper urderstanding of the provision.

A. Management of Areas Prior to Inventory

A threshold guestion which must be addressed regarding section 603(c) is
what kind of interim management restricticns should apply to areas which
could possess, but have not yet been determined to have, rcadlessness or
wilderness characteristics. That is, to qualify for formal study, an &vea
must (a) be an island or contain 5,000 acres or more: (b) be roadless;

and (¢) have "wilderness characteristics."”24/ The question is whether
develcoment which would impair the suitability of an area for preservation
as wildermess can be permitted in an area btefore it is determined o be
rcadless ‘and to have or not have wildernmess characteristics.

To state the issue scmewhat differently, there is no question that the
section 603(c) restrictions apply to the identified wilderness review
areas. It is also clear that once rcadless arezs with wildermess charzc-
teristics are identified, thcese areas which lack such charactaristics

are not subject to the interim management restricticns. The ramaining
question is how to manage gublic lands prior to the completion of the
initial inventory.25/

The first sentence of section 603(a) says that the review applies to road-
less areas "identified during the inventory raquired by section 20i(a)

of this Act as having wilderness characteristics . . ." The inventors
recquired by section 201(a) is a continucus crocess, in the words of the
Act, to be "Xept current so as to reflect changes in conditions and o
identify new and emerging resources and other values."26/ The queszicn

24. These determinztions need not be made separately and discraisly; shat
is, the presence of "wilderness characteristics” connotes the ansencs of
"recads.” Of course, a determination that roads exist in the area wilil
elimirate the need for further inquiry into the presence or aksance of
wilderness characteristics.

25. The inventory process itself is to have no effect on BLM poliicies,
Section 201(a) states, in pertinent part: "The preparation and maintanance
of such inventory or the icdentificaticn of such areas shall not, of i:self,
change or prevent change of the management or use of public lands.”

26. § 201(a); 42 U.5.C. § 1711. Congress recognized that the BLM had for
years been ccnducting inventories of the public lands and their rescurces,
and the § 201(a) inventory requirement was cesigned to te folded into the

existing 3lM land use planning system. Seg, e.g., § 202(d), 43 U.S.C.

§ 1712(d), r=ferring to land use plans in effsct at enactment.
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thus tecanes now to merge this continuing inventory requirement with sec—
tion 603's requirement to study potential wilderness are=as for possible
cengressional crotecticn as wilderness. How, in other words, is the in-
vantory crocess to be carried cut in connection with secticn 8032

If the area coversd by the croposed acticn has already teen identified in
the inventory process as having (or rot having) rcads or wilderness charac-
teristic, then there is no prcblem in applying secticn 603. If the area
has not besn inventoried for roads and wilderness characteristics, then
the qQuesticn is how to mesh the inventory process with secticn 603.

If the BIM contemplates taking or allowing actions which could impeir the
suitability of an area for preservaticn as wildermess withicut havirrg pre-
~vicusly determined whether the area is rcadless or has wilderness charace
teristics, it is cbvious that the whole purpose of the wilderness review
could be defeated. The agency must make those threshold detemmirztions
before taking actions which could make subsequent inventory meanirgless.
In short, the zgency cannot permit the possible wildermess characteristics
to be destroyed pcefore those characteristics have been determined to exist.
Otherwise, the objective of ssction 603 would be defeated.

This conclusicn f£inds strong support in a decision involving the wilderhess
Act itself. 1In Parker v. United States, 309 F. Supp. 393 (D. Coclo. 1870);
aff'd. 448 F.2d 793 (10th Cir. 1971), cert. den. sub rcm Kaibab Industries

v. Parker, 405 US. 989 (1972), the land at issue adjoired the Gore Rarge-
Eagles Nest Primitive Area in Colorado. The Forest Service had bty -ontract
sold the timber on this adjacent land to a private company for harvesting. 2/
As noted earlier in this opinion, the Wilderness Act did not exprassly
mandate a wildermess study of this la.nd the Act required the Foresst Service
to study cnly the primitive area itself ard make a report to the President.
But the Act also stated that:

Yothing herein ccntaired shall limit the
President in proposing . . . the alteration |
of existing bourdaries of primitive areas or
recammending the additicon of any contiguous
area of mational forest lands predominantly
of wilderness value. 16 U.$.C. § 1132(h).

The Caurt of Appeals began by enphasizing that the general pnrpose of
the Wilderness Act was to acknowledge "the necessity of preserving ome
factor of cur natural envirorment fram the progressive, destruchiva amd
hasty inrcads of man, usually commercial in nature . . . ." 448 F..d at
795. The Court went cn to hold that because the intent of the Wilderness

27. The criginzl decisicn by the Torest Service to harvest the timber
in this area was made pricr to anactrent of the Wildermess Act of 1564.
See 309 7. Surp. at 596.
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Act was that the President and Ccrgress shcould have a "meaningful opporiu-
nity to add contiguous are=as predaminantly cof wildermess value to ex-
isting primitive areas,” performence of the timber sale contract should

te enjoined to preserve the aresa for Exscutive arnd Congressional cone-
sideration for wildermess preserxvation.28/

Whenever the BIM contemplates taking or allowing acticns which could jmpsir
an area's suitability fcor traeservation as wilderness, then, it must f_rezt
detemine whether that area is moadless and has wildermess characteristics.
If it dces, then the acticn sbould oe avaluated to detarmine whether it
will recessarily impair the area's suitability for preservaticn as wilder-
_ness, or whether it can bte mcadified or conditioned so as to avoid such
impairment. (See discussion at gp. 15-37 below.) If impairment cannot

e avoided, then the action cannot procead until the 603 study is omplete
ard Congress has acted ¢n the President's recamerdaticn.

I should emphasize that no delay in decisicrmaking should result feom
this conclusion. In most cases BIM would have to grepare an envirce-
mental analjsis rzcord (ZAR) and an envirormental impact statement
(2IS), i rﬂqL.J.rnd, cn the proposed acticn.29/ The secticn 201(a)
-nventor:y of roadless areas with wildermess characteristics referred
to in section 603 can simply be integrated into those NEPA processes.
The ZTAR/EIS should specifically oonsider whether the area affected

by the proposed action lacks rcads and has wildermess characteristics
ard therefore sheuld be formally studied for protecticn as wildermess.
If that determination is made, the Secretary must study ard make recsn-
mendaticns to the President cn the suitability or nonsuitability of the
area for preservaticn as required, and the interim maragement quidelires
of section 603(c) then came into olay.

28. 1Id., at 797. The Court iotaed that the language ard lagislative
history of the Wildermess Act reflect a "ceonstant reassurance to lumber,
grazing and other such interests" that the Act does rot affect their
legitimate interests. But the Court pointed out that these assurances
were directed to statutcrily designated wilderness areas rather than

to the study of other areas for possible inclusion in the system.

Id., at 796.

29. See, e.g., Minnesota Public Interest Research Group v. Butz, 438 F
1314 (Sth Cir. 1974); Wyaming Cutdoer Coordinacing Council v, surz, -.84
F.2d 1244 (1l0th Cir. 1973); West Virginia Hichlands Censervancy v, Islard
Creak Coal Co., 441 F.2d 232 (4th Cir. 1971). In =ach cf these cases,
the Courts of Arpeal enjoired ar-the—grourd activities which thrsateaed
to impair cr destxcy wildermess characteristics, pricr to the praparaticn
of an £IS.




If the inventory process shows that the area in questicn hes roads or
dces mot have wilderness characteristics, then no formal wildermess
study is required and the area is free for ordinary multiple use
management. Section 603 ceases t© have any meaning for these arsas
frar the mcoment that the BLM makes a determinaticn that the area is
not roadless or lacks wilderness characteristics.

B. Grazing, Mining and Mineral Leasing in Areas Under Review.

1. Interim Management — FLEMA and the Wildermess Act

Corgress rrovided in section 603(c) that, during the wilderness review
process, and unmtil Congress has provided otherwise:

The Secrztary shall ccntinue to mansge such
lards according to his authority under this Act
and other applicable law in a manner so as not
to impair the suitability of such areas

for preservation as wilderness, subject,
however, to the continuation of existing

mining and grazing uses and minerzl leasing in
the manner and degree in which the same was
being conducted on the date of approval

of this act . . .30/

Corngress also provided, in the last sentence of section 603(c), that:

Cnce an area has been designated for preser-
vation as wilderness, the provisions of the
Wilderness Act which apply to naticnal forsst
wilderness areas shall apply with respect to
the administration ard use ¢of such desig-
nated areas, including mineral surveys
required by section 4(d) (2) of the Wildermess
Act, and mineral development, access, ex-
charge of lards, and ingress arxd egress for
mining claimants ard occupants.

The initial question is how to interpret and integrate these two standards
~ the first of which governs management of areas while they are beirg
stidied for mossible preservation as wilderness, and the second of which
governs management of areas after they have been designated as wildamess.

30. 43 U.S5.C. § 1782(c), 90 Stat. 2743 at 2785 (emrhasis added).
The subsection continnes: "Provided, that in menaging the mublic
lards the Secretary shall by regulation or otherwise take any acticn
required to prevent unnecessary or undue degradaticon of the lards and
their resources or to afford envircmmental grotection.™
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a. Legislative History. The "ro impairment" language and the
gradfather clause which permits impairment for "existing uses" being corr
ducted in the same "manner and degree," subject to the Secretary's other
requlatory authorities, were inserted into the Act by the Subccmmities
on Public Lamds of the House Cammittee on Interior ard Insular Affairs
in 1975, durirg the second session of the 93rd Congress. At the time,
the Subccmittes was reviewing both #H.R. 3441 (the Administraticn's bill)
and a draft bill prepared by the Subccrmuittee, Neither H.R. 544) mc
the seventh version of the draft Subcommittee bill contained the "manner
ard degree” language.3l/ Section 312 of the seventh draft bill, caogtioned
"Bureau of Land Managenent Wilderness Study" simply stated that, * _-J]unng
the pericd of review of such areas, the Secrstary shall continue o 2dmin-
ister such lands according to his existing authority."32/ Section 312
of the eighth version of the draft bill (September 1974) contained tiw
wilderness managament language basically as it appeared in the subasquant
law., The acdditional language was inserted at the instigaticn of Caryrassuan
Dzllenback, who explained:

. « « the gentlenan from Alaska had raised

the question what could ke dore cn lards set

aside for wilderness purposes. I would pro-

ose . . . this additional phrase: Durirg

the pericd of review of such areas, the

Secretary shall continue to administer such

lards in a2 manner so as to preserve the wilder- [
ness character of each such area; subject -.
cnly to the continuation of existing mining

ardd grazing uses in the manner and degres in

which the same had been conducted.

we are trying to xesp the static, (sic] tryirg

to keep the Secretary from changing anythirng.

That is what I had in mind with this par-

ticular language.33/

31. The previcus six versions of the Subcamittee bill hed been anerndad,
revised ard incorporated into the seventh version of the draft Subcon—
mittee bill.

32. The draft bill continues: "Cnce an ar=a has been designated for pre=
servation as wilderness, the provisions of the Wildermess Act shall apply
with respect to the administration and use of such designated area,; in-
cludirg mineral developnent, J.n the manner as they apply %o national Sfouss:
wilderness areas.”

33. Bearimgs on E.R. 3441 hefore the Subcommittee on Public Lands «f the
Camittee on Interior and Insular Affairs, U.S. Eouse ¢f Representaizives,
93rd Cong., 2¢ Sess., Sept. 12, 1875 at 1324.



The language was expanded to read "existing mining and grazing uses and
mineral leasirg in the manner and degre=e in which the same was Deing
conducted on the date of the agproval of this Act . . ." (emphasis

added) on Septemoer 22, 1975 by an amercment to section 312 of the draft
Subcommittee Print No. 2. There was no discussion concerning the zddition
of the tem "mineral leasing."34/

The lanquage of section 603(c) adopted by the House was described in
a later House Cammittee report as follows:

While tracts are under review they are to
be managed in a manner to preserve their
wilderness character, subject to ccntinuation
of existing grazing and mineral uses

ard appropriation under the mining laws.
The Secretary will continue to have author-
ity to prevent unnecessary ard undue degra—
dation of the lands, incuding installaticn
of minimum improvements, such as wildlife
habitat and livestock control inprovements,
where nreeded for protection or maintenance
of the lards and their resources ard for
contirnation of authorized uses.35/

The Senate bill, S. 507, as reported f£xam the Senate Camuittee on interiov
ard Insular Affairs cne year previcusly was markedly different fiem the
House bill with respect to the direction and authority given to the
Secratary to manage BIM lards under review for inclusion into the Wilderness
System. Unlike the House bill, S. 507 contained no separate BIM wildermess
review section. Instead, S. 507 did rot require the Secretary to charge
his management of BIM administer=d lands under study for possible wildarness
designation: '

34, It shculd be roted that when "mireral lsasing" was added, the venainier
of that thrase was changed fram the plural "had been conducted” to Gl
singular "was teing ccrducted."” Cne cculd infer from this that Conguess
meant the "manner and degree” limitaticn to apely only to mireral leasing,
ard nct to existing mining and grazirg uses, so that the latter arguably
could still be allcwed even if they changed in "manner" or "degree."

This inference is mot, however, consistent with the legislative history

of section 603(c), since "mineral leasing" was added after the "marner

and degree" language was inserted in the section, and there was v supgestion
that a severe limitation cn the "manner and degree” formula was ilnie:ded.
The better reading is to attribute it o inadvertent grammetical arvuor.

35. H.Pep. No. 94-1163, 94th Cong., 2d Sess. (1976), 2. 17.
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Areas containing wildermess characteristics
as described shall be identified within five
years of enactment of this Act . . . the
identification of such areas shall rot, of
itself, change Or orevent change in the man-
agement or use of naticnal resources lards.36/

Section 103 of S. 507, captioned "Land Use Plans,” discussed the Secretary's
management authority during the review process in identical terms:

Areas identified pursuant to secticn 102 as
having wilderness characteristics shall be
reviewed within fifteen years of enectment of
this Act pursuant to the procedurss set forth
in {the Wilderness Act, 78 Stat. 890, 8§92--893]:
Provided, however, that such review shall rot,
of itself, either change or orevent change in
the managenent of use of the national resource
lands.37/

The discussion of these sections in the Senate Camnittee Rerort indicated
a concern with avoiding arbitrary terminaticn of existing activitias and
allowing new uses, as well as a desire to prevent the foreclosure of
wilderness designation by uses prior to completion of the inventory and
identification process:

. Equity demards that activities of users not (.
be arbitrarily terminated or that the Secretary
not be barred from considering and parmitting
new uses during the lergthy inventsry ard
icentification rrocesses . . . . The Comittee
tully expects that cthe Secrstary, whersver pos-
sible, will make manaasment decisicns which will
insure that no future use or cambination of uses
which might e disccvered as arcrepriate in the
inventory and identification processes—-be the
wilderness, grazing, recreation, timbering, ztc.
-—will be foreclcsed oy anv use ¢r cambinaticn
of uses conductad after enactment of S. 507, but
prior to the comletion of thosa orocesses.38/

36. § 102 of S. 507, entitled "Inventory," (94th Corg., lst Sass,} {em-
phasis added).

37. § 103(d), S. 507 (94th Corg., lst Sess.) (encnasis added).

38. S. Rep. No. 94-383, 94%h Corg., lst Sess. Do. 44-43 (1375) (=mrhasis
added) .
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The Senate version's general grant of ordinary discreticnary interim manage—
ment authority to the Secretary is in sharp contrast to the more specific
proscriptions supported by the House.39/ The Confsrence Cormittee discussed
the conflict between the House and Senate bills at scme length. 40/ The
Conference Cawmittes ultimately adopted the wilderness langquage contained

- in section 311 of the House bill, The Conferesnce Repor: does not explain
why the conferees selected the House larguage and no debate on the provision
occurrad after the Conference in either House.

b. Discussion

The Wildermess Act continues the mining and mineral leasing laws in statu-
torily designated wilderness areas through December 31, 1983. Such mining
activities are, however, subject to "such reasonable rsgulaticns gwwerning
ingress ard egress . . . consistent with the use of the land for mineral
location and development ard exploraticn . . . and restoration as near as
practicable of the surface of the lands . . as son as they have uwerved
their purpose.” Moreover, the mineral leases, permits and licenses must
contain "such reasonable stipulations . . . for the protecticn of the
wilderness character of the land consistent with the use of the lard

for the purzrse for which they were leased, permittad or licensed,”
Starting January 1, 1984, all such lards are withdrawn from the mining

ard mineral leasing laws, subject to valid existing rights,il/

39. As noted above (see Note 25, supral,. languazge similar to that in
section 103 of S. 507 stating that the review "shall not, of itself,
either charge or prevent change in the management” of the public lards,
eventually found its way into FLPMA's section 201(a). The langauge in
201({a}, however, refers to the inventory process for all p.xblic lards
rather than to the review of wilderness study arsas, which is how it was
used in sectiocn 103 of S. 507. The general reference in section 201(a} to:
the entire inventory must be read as 'nch.FJ.ed oy the specific guidarcs
Corgress gave the Secvetary rzgarding wildermess review in secticn 803(c).
Otherwise, the first sentence of section 603(c) has no meaning, Sez also
pp. 19-25, infra.

40. For example, Senator Easkell noted, "#e den't want pecple going in

{to areas under review for wilderness classificaticn] and increasirg the
activity during the study periad, do we?" Transcript of Proceedings,

United States Senate Conference Cammittee on S. 507 at 65 (Sept. 20,

1976). And later curing the meeting, Senator Hasksll set forth his prefer-
ence for the House versicn: "I am in favor of protectirg all existirg
uses [on federal lards under review for wildermess classification], but
not expanding them or adding rew ones . . . ." Id. at 68. For a discussion
in the Conference Comuittee on what became section 603(c), see . 48-71

of the Transcript of Proceedings, United States Senate Conference Committes
on S. 307 (Sept. 20, 1978).

4l. 16 U.S5.C. § 1133(d)(3).



-2(0-

It should te noted that, if BIM lands are added to the National Wilderness
Preservation Systsm by Congress, the 1984 withdrawal in the Wilderness
Act will apply to them as well, 42/ although Congress can decide to apply
a different cut-off date for each ar=a, or even kan all minirg in rhenm
frem the outset.

Because mining claims may be lccated and mineral leasing may continue for

a limited pericd after land has bean designated as wilderness, can we yea-
sonably infer that Congress in section 603(c¢) intended to regulate mining ard
mineral leasing differently during the review pericd pricr to Congressional
action? The answer to this question is not a simple cre althouwgh, as will
be discussed in more detail below (po. 23-25), there may be no siguificant
differences in fact between standards to ke zrplied durirg the two gericds
in question.

The leading judicial guidance cn the subject, the Parker case, discussed
above at pages 13-14, stands for the proposition that an agency's obliga-
ticn to protect lands during the review process must be viewed separately
fram the agency's obligation to manasge lards which are already part of
the National Wildermess Preservation System.

Moreover, where Congress in 1976 has establisped a different stardarwd for
allowing control cduring the interim pericd, its directicns must e carried
out even if subsequent Congressicral designaticn ©of an area as wildermess
may actually change the restrictions. 4

(

It is worth noting that Congress has twice recentcly created "wildeghness
study areas” on the National Forests, in the eastern United States and
in Montzna.43/ These Acts directed the Secretary of Agriculture to review
particular designated arsas to determine their "suitability or nonauivabiliy
for preservation as wildermess . . ." ard make recommencations to the
President o forwards his ¢r her om recamrendaticns to the Congross. :
Congress provided, as in FLPMA, that the wildermess arsas creatsed gy thac
Act would te manzged in accordance with the trovisions of the Wildezness

Act,

In creating these wildermess studv areas, however, Congress also 2oy iderd
that they were to be managed "so as to maintzin their presently existlng
wilderness character and potential for inclusicn in the Naticral iiildecness

42, The last sentence of § 603(c) provides: "Once an are=a has besn
designated Zor rreservaticn as wilderness, the provisicns of the llderrass
Act . . . shall apply . . ., inclding . . . ;ineral develomment, Aaccess,
excharge of lands, ard irgress ard saress for mining claimants ard cedigants.”

43, See Pub. L. No. 33-622, 88 Stat. 2096, 18 U.S5.C. § 1132 Note
(January 3, 1975), designating wildermess areas ard creating severs-
teen wildermess study arsas in the eastern nalf of the country; and
Pub. L. No. 95~150, 91 stat, 1243, 16 U.5.C. § 1132 Neta (Nev. 1,
1977) § 3.
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Preservation System until Congress has determined otherwise . . ." Unlike
FLEMA, Corgress made no exception for existing uses, but simply flatly
camanded that the areas' present character be preserved.i4/

when comparaed bto these Acts passed. the year tefore ard the year after,
__mboﬂies a_less_ restrlctue.appmach to interim -panagement, expressly.
protecting existing mining and grazing uses and mineral leasing. Yet all
thréd statites could be contrasted with the Wildermess act; which says
nothirng of interim protection and allows new mining and mineral leasirg

to occur, subject to appropriate regulation, .until 1984 in statutory wil-
derness areas.

The legislative history of section 603 shows that Congress had the clear
opportunity to incorporate the minerals manegerent langusge of the Wilderness
Act into section 603(c). The Senate-passed version of interim management
restrictions accorded wide discreticn to the Secretary to allow minding, -
grazing, and other uses, possibly incampatible with wildernmess, during

the review process. The Cmference Camittee, a.nd ul*-i.mately r_be (‘mn:ess
protecticn proposed by the House. This should be compared with sectlon* o
603(a), which expressly incorporates the review procedure of section 3(d)

of the Wilderness Act regarding public participation.

Another persuasive irdicator of Corgress' intent is FLEMA's section 302(b),
the last sentence of which provides, in pertinent part:

Execpt as provided in . . . section 803 . . .‘
and in the [followirg sentence], mo . . .
section of this Act shall in any way amerd 5
the Mining Law of 1872 or impair the rights
of any locators or claims under that Act,
including, but not limited %o, rights of
ingress ard egress. In managing the public
lards the Secretary shall, by regulaticn

or otherwise, take any action necessary to
orevent unnecessary or urdue cegradaticn

of the lands.

“ack

The plain imrort of this partial disclaimer is that section 603 might to
scme degree "amend" the Mining Law or "impair" the rights of claimznts
under that Act.45/ Section 302(b) thus urderscores the meaning of section

44. The Montana Act weqt on to provide that this interim wilderness
protection mardate was "subject to valid existing rights.”

45. The reference to "impairment™ of claimants' rignts, of course, must
be rsad xgainst § 701(h), which makes 2ll actions ©of the Zecretary urder
the Act "subject to valid existing rights." 43 U.S.C. § 1701, Nota.



603 by expressly recognizirg that mining claimants are subject tw regu-
lation to carry cut the purposes of secticn 8§03, apart from whatever
operations may ne allowed once an area becames a statutory wildermess
area.46/ '

It should alsc be noted that in a little more than five years (Cecenier

31, 1983), no new mining claim may be locatsd- or mineral lease issued

in statutory wilderness arsas. Because 3IM has until 1991 to complete the
saction 603 review, we must be careful in camparing the effect of the

two Acts. Scecifically, Congressional action cn the Executive's racom-
merndations for BIM wildermess may rot come in many, if rot most cases

until after the cutoff date under the Wilderress Act. Thus Congress' direce-
tive in the last sentence of section 603(c) to manage statuterily designated
BIM wilderness areas under the Wilderness Act will prohbably not mean that
new mineral leasing or lccation of mining claims will be allowed in BLM
wilderness areas. Finally, it must be remembersd that Congress can, in
creating new wildernmess areas by statute, require mors or less strirgent
restrictions for any particular wilderness area than exist in the Wildemrmess
Act itself.47/

It has been suggested that Congress must have intended mineral exploration
to continue in wildermess study areas unrestricted by section 603 bkecause
Corgress needs to know whether an area is valuable for minerals in decidiig
whether to create a wildermess area. This ignores the plain recquiranent,
of section 603(a) that, "prior to any recammercations for the designatici
of an area as wildermess," the Secrstary must have the USGS and Bureau

of Mines make mireral surveys "to determine the mineral values, if any,

46, It should also be ctserved that Congress exprassly recognized thak
the last sentence of § 302(b) — referring o greventicn of unnecessary
ard mdue degradaticn — also may work an amendment w0 the Mining Law or
an impairment of claimants' rights under that law. That sentence is very
similar, although not identical, %o the croviso in the first sentence of
§ 603(c), discussed at pp. 32-34, infra.

47.. rfor example, the Eastern Wildermess Act specifically authorizes the
Secretary of Agriculture to purchase or consider "such lands, waters, or
interests therein as he detemines are necessary or desirable” to funther
the management of the areas as wilderness. See Pub. L. Yo, 93-622, 3 o(b}:
16 U.S.C. § 1131, Note,
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that may oe present in such areas."48/ The Coergress has in effect de-
manded that it be infcrmed through ‘these surveys about the mireral character
of every study area tefore it makes a decisicn whether to protect the ares
as wilderness. If the surveys show mineral Dotential exists, for example,
Corgress can order more study to gather more information abcut mineral
potential, or reject the area as wilderness. And mineral surveys awst Le
made cn a "planned, recwrring basis" once an area is desigrated as wilder--
ness. Congress rstains the ooportunity to withdraw statutory protection -
for wilderness if substantial mineral potential is subsequently deteruined
to exist. (Of course, minerals information gathered through minerals ex-
ploraticn activity carried out consistent with interim management requlaticn
will also be considered by Congress in making decisions on each area.)

Given these explicit mechanisms in sections 603(a) and 603(c) for gatherirxs
minerals information, it is obviocus that the grandfather clause in 8§03(c¢)'s
interim proteczion provision has nothing to do with encouraging mirerszl
exploration so Corgress can be better infoumed when it decides whether

to protect an area. Rather, as we shall see below, the grandfather clause
in section 6Q3(¢) has only to do with fairness to those who are currently
active in drilling or other forms of mining develomment (as.well as
grazing).

The conclusion is inescarable that Congress celiberately chose in section
603(c) to direct the Secretary to conform to a specific stardard in de-
ciding whether ard on what basis to allcw develogment of mining claims

ard mineral leases in areas being considered for oossible crotection as
wilderness. The treatment of mirerals activities in statutory wilderness
areas under the Wildermess Act itself provides cnly limitad guidance to
the Secretary for interim mansgement. As we shall see in the nmext section,
nowever, there may mot bte much difference between interim management

of a stuidy area and management of a statutorily designated area,

2. "Impairment”™ of the "Suitability” of an Area for PFreservazion as
Wildermess

The genera! guidance ¢given to the Secretary Zor interim mansgement is fowd
in the first sent:nce of secticn 803{c); namely, that the study areas

are to be managed "sc as not €2 mpa.u: the suitability of such arsas fov
preservaticn as wilderness . . . .

48. This requirement in § 603(a) follows the raquirement oE § 4(d)(2)

of the Wilderness Act, that statutory wildernmess areas be "surveyed on

a plarned, recurring basis ccnsistent with the concept of wildermess
rreservaticn by the Geological Survey ard the Bureau of Mines to de-
termire the mineral values, if any, that may be oresent; ard the results

of such surveys shall be made available to the public ard submitted to

the President ard Congress.” 16 U.S.C. § 1l133(d)(2). This § 4(d) require-
ment is itself expressly incovporated into § 603(c), which provides that the
wWilderness Act shall govern once 3IM areas are designated as wilcermess,
"includirg mireral surveys vequired by § 4(d)(2) of the Wilderness Act
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Several things can be said apout this language. First, clearly any
existing or new activity is permissiole in a study area if that activity
does not impair the sultabz.ll.ty of the area for preservation as wilder-
ness. Second, the Wilderness Ac;_...self £ recognizes that certain activities
are inconpatible with the presexrvation Of wil wilderness characterlsilcs ared
prohibits these activities in wildérness areas (16 U.S.C. § 1133(e))

Except as specifically provided for in this
chapter, ard subject o existing privats rights,
there shall be o commercial enterprise ard no
permanent rcad within any wildermess area desig—
nated by this chapter and, except as necessary
to meet minimum requirements for the adninistra-
tion of the area for the purpose of this chapter
(including measures required in emergencies in-
volving the health and safety of persons within
the area), there shall bte no temporary road,

no use of motor vehicles, motorized equipment
or motorboats, no larding of aircraft, no

other form of mechanical transpert, and

no structure or installation within any such
area.

Marny of the activities described can cccur during the study pericd if they
can e effectively terminated without— mpament_upg:x_a_‘.ma;-cesngntLioP (
of the_area-as-wilderness; e.g., temporary use of motorized vehicles. :
landing of aircraft, etc. However, the provision also gives guidance

to determinirg activities which will impair the suitability for wildarness
designation because such activity would be incensistent with ultimate
wilderness management, and its effects carrot be eliminated easily upon
designaticn of the area as wildermess; e.g., construction of cermenent
rexds.

Third, it should ve roted that the Wildermess Act's definiticn of wilder-
ness, incorporatsed into FLPMA by sectien 803(a), allcws same human intri-
sions into the wilderness lardscape, so leng as they are not pe'-nar\ent, il
the area "generally arvears to have been affected primarily by the forces Of
nature, with the imprint of man's work substantially unnoticeable . . . .49/
The BLM should te guided in part by the Xinds of intrusicns and activities

W@m they were-placed by the Congress in the
Naticnal Wildermess Preservation System,

fourth, as we have seen (see p. 19, supraj), in enacting the Wilderness Act
in 1964, Corgress contemplated that mineral develcmment could take place

49. 16 U.S.C. § 1131(c).



-25-

in some circumstances in statutorily designated wildemmess areas.3)/
Almost by definition this activity could adversely affect wilderness
character to scane degree,51/ yet Congress has decided that it may &=
canpatible with an area's suitability for preservation as wilderness.

Although Congress has ot flatly considered that all developmental activity
impairs the suitability of an area for wilderness preservation, it is dif-
ficult if not impossible to give meaningful illustrations of types of
activities which will or will not impair the suitability of an area for
wilderness preservat:.on. " For example, commercial timber harvesting has
been held to impair 52/ and not necessarily to impair 53/ wilderness.

The nature of the area_and the extent of the promosed activity. are the
controlling factors, and a wise exercise of judgment of land managwuent
professionals and Departhmkezsmiumi@_.

Management of section 603 wilderness study areas should, therefore, itu
guided by the principle that developmental activity must be carefully
regqulated to insure it is campatible with wilderness. Congress has, in
section 603 as in the Wilderness Act, provided for the continuaticon of
certain develommental activities within wilderness study areas. Such
development proposals must be carefully regulated to prevent impairment,

50. Although the Wilderness Act contenplates continuved mineral leasicg ard
mining claim location in statutory wilderness areas, it is a genetally
acknowledged fact that mineral develomment in statutory wilderness acens
has been rather limited. One could only speculate about the principgal
cause of this; possible causes include poor mineral prospects, stringent
regulation of proposad mineral operations, ard the reluctance of the miaiixg
industry to risk adverse publice reaction by opening major mining ogcorm-
tions in wilderness areas.

51, 1In lzaak Walton League of America v. St. Clair, 353 F. Supp. 393
(1973), rev'd 497 F.2d 849 (8th Cir. 1974), cert. denied 419 U.S. L6092
(1974}, the district court held that mineral develogment is by definition
inimical to wilderness. The Court of Appeals reversed, holding that tha
district court should not have reached the gquestion until the Forest Sawvica
had made a decision on deferdants' application for a prospecting mewunmii,

52. See Parker v. U.S., discussed supra, p. 13.

53. See Minnesota Public Interest Research Group v. Butz, 541 F.2d 1292
(8th Cir. 1976). This case involved a special section of the Wildaerness
Act dealing with the Bourdary Weters Cance Area (BWCA) which prmririai
that "the primitive character of the area" is to be maintained ™witihouk
unnecessary restrictions on other uses, includirg that of l'.:l.mber -
See 16 U.S.C, § 1133(d) (5). Because of this special provision, ©ho
court fourd that the BWCA occupied a "unigue hiche" in the National
Wilderness System. See 541 F.2d at 1298.
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however, and it is cossible that in scme circumstances develctrment must
be prohibited where impairment cannot te prevented or restored. To the
extent that activities and their imprint on wildermess ars tampovary an
can be carried on in a manrer calculated to minimize interference with
wilderness, these activities pcse less of a threat to an area's suit-
ability for wilderness preservation than do activities with long-term
impact and lcw rehabilitation potential.

3. Existing Uses

The grandfather clause of section 603(c), "for existing mianing and grazing
uses and mineral leasing,"54/ will actually have quite limited agplicability.
Most existing mining uses, for example, already involve roads cr such
intrusions on the landscape as to destroy an area’s wilderness chracter-
istics. Consequently, such areas would not te included in a study area

to tegin with. Therefore, the grandfather clause will probably apply to

a relatively small number of situaticns.

And it should also be rnoted again that an activity which dees not fall
within the ambit of the grandfather clause — 2.g., because it is a
"new" rather than an "existing" use — may nevertheless e rermitted

to take place if its intrusions into an area can te miticated so as

not to impair the suitability of the area for preservation as wilderness.
Failing to qualify for the grandfather clause dces not necessarily spell
the end of the activity in a wilderness study area.

In what follows, I set forth what I telieve to be the pruper interpretatis
of each key phrase in the clause. s

a. ™"™ining and grazing”

I cenclude that "existing mining and grazing uses" means only activicies
Xactually taking place as of the date of the Dassageof FLPMA. Indeed,
_fany other readlng is difficult given the employment of the word "use”
rather than "entitlement to use” or "right to use."55/ Any other

54. Tre term "grandfather® in this centaxt refers to protacticn of existing
uses in the "sublect, however, to the continuation of" clause. as will

be discussed belcw, it does not exempt even existing uses from any regulation,
because of the proviso immediately following. See pp. 33-34, infra.

55. The dictionary defines "use" in several ways, including "“the ac:

or zractice of using scmething, . . . method or manrer of using something,
« « « & habitval or custcamary practice, . . . 2 privilege or terefit

of using samething, . . . the ability or power to use sowmething (as

a limb ot a faculty), . . . the legal enioyment of croperty that consists
in izs employment, occupation, exercise, or practice, . . . the quality
of being suitable Zor employment." See Webster's Thirs Naw Taternational
Dicticnaxy {Unabridged) (G. & C. Merr Lam Co., 1961),

;
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interpretation would alsc be incensistent with the adjiective “existing,"
ard the verb "was Deing conduct=d,” and is also inconsistent with the
legislative history of the secticn.

of the date of enactm there is simply no i X of ison of
e "manne MA use with the use as Ct:
pent. Expressed another way, the "manner degren of pre—FLR‘ﬂ use, if
there were none, means that any rew use is not of the same "manner and
degres" and must be regulated so as not to moaJ.r suitability for preser-
vation as wilderness. In this sense, then, "existing use" and "mennar
ard degree" dovetail and point toward actual

T conclude, then, that Congress' intent was to grandfather actual uses
of a particular area as they existed cn the date of passage of the Act;
rather than to protect uses initiated or expanded after the Act passed
without regard to their impact on w:.lderness _Expressed another wy, ils

oojecta.ve was to protect actual, ong act vi ilment colely
_ tection ses, Tra t a blanket avemmiicn

ﬁ @rt.cular xinds or cateqories of uses or legal entitlements,

This means specifically that if a mining claim was previcusly loczzed in a
wilderness stidy area, but was not being actively worked {excect for annual
assessment work), work cannot e initiated or resumed after cassac'e of FLPMA
withcut being subject to such requlations as the Secretary deems necgssary

to protect the area's wilderness characteristics fram impairment. Similarly,

a mineral lease on which there was no on-the-growd activity could rot gualify

for the "existirng use" grardfather. It is, in other words the actuzl use
of the area, and not the exisgence of sqne presumed entitlement for usas.

Following similar reascning, I believe the existirg mining use sxcephion
for mining and mireral leasing is limited gecgraphically by the z2rae=a « i€
active develocment, and the logical acjacent continucation of the sxisving
activity. This is not necsessarily the btoundary of the particuiar mining
claim or mineral lease anbrac..ng an actual mining operation. More ithar

one mining claim or mineral lease may be included urder the unbreila of
..xa.st..:g use" if they are erbraced in an actual operati.on as of tte date
of the passage of FLFMA. MNomadjacent activities cn claims or leases waild
not qualify as part of the same "existing use."56/ Any claims cr lsases
not actually teing worked or mot logically a continuation of an orngoing
oreration are subject to regulaticn in crder to protect the area's wilderness
characteristics.

56. In cdetermining what is adjacent activity, as in other detemminacimns
made in implementing § 603, a "“rule of reason" must e follcwed. Tov
example, an oil or gas well drilled a quarrer-mile away Srom an area im-
vacted oy the existing develcrment could be considersd "adjacent," wnile

a well driiled five miles Zvom the __r== impacted by the existing «EWl site
would crdinarily rot be. Of course, topography and cther s;te—s..ae@
characterisitics would ultimately ccontrol,



I note that this conclusicn is samewhat diffzrent fram the conclusion stat
by the Deputy Sclicitor in his Jancary 8, 1378 opinion, at 2. 9, wnich stated
that the existing use is limited gecgraphically by the bourdary of a par-
ticular minirg claim embraced in an actual mining cperation. Upcon further
reflection, I have determined that the legal bourdary of a claim or lease
should not control what Congress meant by an "existing use."™ Instead, I
believe Corgress interded to allow existing overations to continue across
lease or claim bourdary lines cnto immediately adjacent claims or leases if
(a) operaticns were actually being conducted when FLPMA became law, ard

(b) the oeerations continued in the same "manner and degree" as tefore.

(i) Mineral assessment work

The Mining Law of 1872 requires that a2 mining claimant perform annual
assessment work cn his unpatented mining claim.57/ rFailure to perform
assessment work causes the claim to be subject to relocaticn by another.38/
It also constitutes grourds for an acticn to cancel by the United States.33/

It seems cbvious that the necessary assessment work can and should be con~
sidered an "existing mining . . . use" entitled to continuation.§0/ It

is, of course, subject to requlation both to the extent it differs in
"manner and degree" from how it was being conducted on the date of ap-
proval of the Act (discussed at pp. 29-20, below) ard to the extent it
unecessarily or unduly degrades the lands or resources involved, or the
erwirorment (discussed at po. 32-34, belcw). The extent of the Secretaryi
power to regulate in this context will be discussed in more detail belcw,
(cp. 34=37).

b. "Mineral lLeasing"
Congress' reference to "mineral leasing” in section 803(<) is =mbiguous.

Viewed in ore literal way, Congress has provided for the "centingatio: of
. . mingral leasing .in the manner ard degre=e in which {it] was being

57. R.S. § 2324, 30 U.S.C. § 28.
8. R.S. § 2324, 30 U.S.C. § 28.

59. 43 CFR 3851.3(a). See Hickel v. Qil Shale Corp., %00 §.S5. 48 {1870).

60. Of course, where no assessnent work has been dene in the past (which
makes the claim voidable but ot void), the "existing use" excepticn would
not apply, since there was o existing use, When a claimant preposes (o
do assessment work when it had not been done when TLIMA hecame law, the
assessment work itself is subject to regulaticn sc as not to inmpair the
suitahility of the area for preservaticn as wilderness. {



corducted" at enactment. Although this is a possible reading of the
phrase, its effect would be to repeal the Secretary's traditional statu-
tory discretion to lease minerals,6l/ and instead mandate mineral

leasing in wilderness study areas presumably at the rate and on the szme
terms ("manner and degree") as had been done at enactment. The Secretary
would have ro authority to refuse to issue or renew such leases either

to preserve an area's wilderness suitability or for any other reason —
except where renewals or issvance of new leases differ in "manner and
degree" fram prior leasing.

There is no indication in the legislative history that this rather extra—
ordinary result was intended.62/ Furthermores, Congress expressly providaed
that FLEMA works no "repeals by implication."63/ Therefore, I conclude
that Congress did not intend to strip the Secretary of the discretion

it has traditionally accorded him with respect to mineral leasirg.

This conclusion dees ot solve all the ambiguity in the "mineral leasirg"
reference. Even assuming that Congress was referring to mineral leases
rather than a continuing pattern of mineral leasing, the question then is
whether Corngress meant to grandfather the leases themselves, regardless

of whether operations were bkeirng conducted on them orr October 21, 1976,

or only to grandfather those operations actually being conducted on Octeber
21, 1976 on those leases.

On the one hand, the separate reference in section 603(c) to "mireral
leasing" as well as to "mining uses" suggests that Congress intended to
grardfather the leases themselves --- rather than simply the o;m:ar:.ons
on those leases.

On the other hand, the House Cammittee Report ¢n the House version, which
eventually became section 603(c) in the final bill, describes Congress’
intent as to grandfather "existirg . . . mineral uses" rather than all
activities on existing mineral leases, re=gardless of whether they were
underway by October 21, 1976, when FLPMA became law.64,/ Specifically.
the Camittee Report's reference to "existing mineral uses," as well

6l. Nurerous cases have emphasized the plenary authority of the Secrwtary
to refuse to issue leases when he considers such issuance contrary to the
public interest. See, e.g., Udall v. Tallman, 380 U.S. 1, 4 (1965);
Duesing v. Udall, 350 F.2d 748 (D.C. Cir. 1965); T.R. Young, Jr., 20 TBia
333 (1975).

62. See p. 17, supra, esp. Note 33.
63. See § 701(£), 43 U.S.C. § 1701 note.

64. See H. Rep. No. 94-1163, 94th Cong., 2d Sess., P. 17 (1976}, dis~
cussed at p. 17, supra.
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as "appropriation urder the mining laws,” strongly suggests that the
separate reference to "mineral leasing™ was added to section 603(c)
simply to clarify that "existing mining . . . uses" covered activities
carried ocut urder the mineral leasing laws as well as under the mining
laws. The mere issuance of a mineral lease has no impact on an area's
wildemess characteristics — it is operations conducted pursuant to a
lease which can impair the suitability of an area for preservation as
wildemess.

At bottan the question reduces itself to a determination whether Congress
used the words "mineral leasing” as a use actually taking place on the
public lards, or more broadly as a legal entitlement by which a lessee
would be allowed to conduct mining operations on the lamd irrespective
of whether or not the operations would impair the suitability of the area
for wildemess designation. I have already concluded that "mining . . .
use" refers to actual operations rather than a legal entitlement. I

conclude_the Congress intended the seme ymsult for mineral leasing.

Limiting the grandfather clause's operation to drilling and other operations
actually taking place on mineral leases cn Cctober 21, 1976, does rot

mean that additional activity on existing mineral leases is prohibited.
Rather, exploration and development operations can continue in the manner
and degree that such activity was being conducted on Octoker 21, 1876,
including the drilling of new wells within the guidelines discussed akcve
at pp. 23-28, and, of course, increased activity can occur subject to
regulation by the Secretary to the extent necessary to preserve the area‘s
suitability for preservation as wilderness. . (

Similarly, existing leases may be renewed or new ones issued s0 long

as they ar= made subject to appropriate regulations, lease stipulations
ard other safequards desiyned to prevent cperations urder the lease from
impairing the arsa's suitability for preservation as wildermess.65/

(i) Preference right leases

Preference right leases pose no special problem. A prefarence right lcaue
applicant who makes the necessary statutory showing 66/ and otherwise

65. Ffor the Department's view on an analogous issue involving wildernass
study areas in Naticnal Forests, see Esdras K. Hartley, 23 IBLA 102 {1875},
where the Board of Land Appeals held that the BIM must make a case~by-case
review of whether amd urder what corditions mineral leasing is appropriste
in such a wilderness study area.

66. "Camrercial quantities” of coal, or a "valuable deposit” ¢f chosphate
ard other leasable minerals. See 43 CFR 3520.1-1 (1977).

67. See 84 I.D.442 (1977) ("unclaimed/undeveloped” opinion).
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ccmplies with statutory requirements 67/ is entitled to a praference right
lease.f8/ Yet the Secretary cencededly has wide discreticn, ard a duty,

to include leasa terms adequate to protect the envircrment.69/ The leasc
terms must include approcriate measures to prevent impairment of thie area's
suitability for preservation as wildermess. See also Part III(B)(8) at po.
34"35; bElOW.

4, "Manner and Degree"

The next question is how t© mterpret the chrase "manner and degree.

I believe this is prcpecly read in tandem with the word "existing,”

qualiry the Secrstary's authority to manage the zmuplic lands under r'eview
in order to preserve their wilderness characteristics. That is, "existing"
and "manner and degree" establish as a benchmark the chysical (includimyg
aesthetic 70/) impact a mining or grazing activity sxisting on Octcober

21, 1976 was nhaving on the area in question on that date. Any changs

in use or uses, or any charge in the rate of use, which would alter

9\, the ohiysical impact on the area is subject mgulat:.on in order to

-

preserve wilderness characteristics. Of course, it is cnly the vhysical
ard aesthetic impact caused @Lmeﬁs&w_wl_fﬂicm
need be measured, for it is the use's impact on the land which could
impair the suitability of an area for wilderress.7l/ In assessing the
physical impact of existing uses, a rule of reason n must be followed.72/
It bears reiteration that it is the physical impact on a study area

by all uses, including mining or grazing, which secticn §03 directs the
Secretary to regulate.

68. See NRDC v. Berklund, F. Suro. (D.D.C. 1978): aceeal
DE!'ﬂi r l.\b- 78-1757 (D'Co Cir')-

69. Ibid.

70. The "manner and degree” language must be m=zad against the zackdooo
of the definition of wilderess in the Wildermess Ac%, which Corgress
specifically incorporated into § 603{a). See ro. 53-5, supra. Thath
definition speaks of the zesthetic of w;..aer—ess e.g., 'untr_rrmu.v.ed vy
man,” "primeval character or influence,” "gererally aprears to have been
affected primarily by the forces of neature, with the imprint of man's
work substantilly unnoticeable.®

0

71. Thus extracting 5 tons of ore by vick, shovel ard mule should have
far less inpact than extracting the same awcunt by bulldozirng, blasting
ard trucking. Similarly, extracting 5 cons of ore per year has far less
impact than extracting 500 tons per year,

72. Thus the difference between 35 and 40 cows "razmg, or between 19¢
ard 200 tons of ore being extracted, would ordinarily e insignificant.
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Except for the proviso regarding "unnecessary or undue degrzcaticn” and
"envirormental crotection,” the Secretary is directed under secticn 603
o regulats cnly those uses that may impair wilderness charactaristics
of lards under review. In this regard, the "manner and degree" quali-
fication on the Secretary's authority dces not, for example, necessarily
fix as an upper limit the exact number of cattle currently grazing in

an area. If more cattle could graze there without having any more impact
on an are=a's wilderness suitability, or without urduly or unnecessarily
degrading the land or resources, or harming the environment, .then section
603 would permit the Secratary to allow the additional cattle to graze.
If the physical impact is increased, however, the activity must be regulated
to the extent necessary to prevent impairment of the area's wilcerness
suitability.

5. "valid Existing Rights"

Secticon 701(h) of FLEMA, 43 U.S.C. § 1701(h), states that, "All actions
by the Secretary cocncerned under this Act shall bte subject to valid ex-
isting rights." Mineral leases, mining claims and grazing permits all
grant varying rights and privileges and these rights and privileges
cannot be taken pursuant to section 603 cr any other section of FLEMA.
The degree to which section 603 authorizes regulaticn cf valid existing
rights to protect wildermess suitability is thus bounded by the fact
that these rights must not be condemned or taken.

The degree o which FLPMA allcws requlation of the exercise of thess
rights ard privileges without "taking" them in the constituticnal sense
is a complex cne which can be addressed enly in concrete cases. e can,
however, discuss the pertinent line of inguiry. The first guesticn is
the rature of the "right" held by the lessea, permittee, or mining
claimant. A lease may contain an absolute right %o develco cr a quali-
fied right.

An absolute right to develop is not subject to defeasance v sacticn
803(¢c), or anythirg elsa. Yet such absolute rights are rars, if they
exist at all. Most permits and minerzal leases, aspecially these issued
in rzcent years, gqualify the nolder's right to develop in varicus ways.

Mireral leases typically issued by the Lepartment in mocdern times, Zor
example, require the lessee to conply with the Department's rules and
regulaticns in effect n the date of the lease, and those which are
duly adcoted thereafter. This is a major limitation on the right of
the lessee, ard accordingly, limits the srotecticn prowvided by secticon
701(h}.

As noted earlier, holders of prospecting permits wder the Mineral Lzasing
Act also have a right to a lease urder certain c¢ircumstances.73/ Yet

73. See p. 29, supra. ' ; (
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that right is subject to compliance with applicable regulaticns and the
Secretary may make the lease itself subject to approcriate terms ard
corditicns to carry out his overall duty to manzge public vesources in
the oublic intsrest, as well as his specific duties urder such stanutes
as FLPMA, and particulary secticn 603.

Similarly, the right of the holder of a mining claim is subject to the
Secretary's power to issue regulations to govern operations on these
claims,74/ and the Secrstary's authority bursuant to section 302(d) of
FLPMA to regulate operaticns con, and access to, mining claims, and to
"prevent unnecessary or undue degradation" of the public lards.75/ and
finally, a mining claim is coviously a valid "right" only if it is a
valid, properly maintained mining claim.

The rights of grazing permittees are also cualified by the terms of ihe
permit and the Secretary's regulations on the subject.76/

It is, then, impossible to generalize abtcut the effect of section 751(h)
on regulation to protect wilderness suitability under section 603(c).
Each claim, permit or lease must be examined to determine the nature

of the rights conveyed by the United States, and the nature of the
imcairzment of that right promosed to protect an area'’s wildermess
suitability.

Firally, it deserves erphasis that the exercise of a right may te re-
gulated without the right bteing "taken" in a constituticnal sense. Tha%z

is, although property rights may not be taken under the Fifth Amencment

to the United States Constituticn without compensaticn, the United Stakes
Supreme Court has made clear ¢n many occasions that the exercise of such
rights may be regulated and to s xtent impaired in Sursherance of
a.precer gouevrmental without effecti i i ] Jtaking,”
requiring compensation.77/ Section 701l(g), then, must be read as prohibiting
the Secretary from taking "valid existing rights," but not from requiating
the exarcise of that right in order to carry cut secticn 603's purpizes.

74. See 30 U.S.C. § 22.
75. See

B

Wu 32_34' i.flf"..'&.
76, See 43 CFR Part 4100,

77. See, e.9., Penn Central Transp. Co. v. City of New York, U.s.

, 98 S. Ct. 2646 (1978); Zuclid v. Ambler Realty Co., 272 U.S. 265
(1928); Sax, "Takings and the Police Power," 74 Yale L.J. 36 (1963);
Michelman, "Property, Utility and Fairmess: Comments cn the tthical
Fourcation of 'Just Compensation' Law,” 30 Harv. L., Rewv. 11635 (1967).




6. Preventing "Unnecessary or Urdue Degtadat:.cn and "Afford{ing]
Envirormental Protection”

The grandfather clause relating to existing mining ard grazing uses and
mineral leasing is an exception frum the general dirscticn in section 603
to manage wildermess candidate lands "so as not to impair the suitability
of such areas for preservation as wilderness." »

It is clear, then, that if the level of rchysical impairment caused to an
arez by mining and grazing differs in "manner and degree" from the ex-
isting level of physical impact, it must be regulated to the extent
necessary to prevent impairment of the area's wilderness suitability,
Except for that spec:.f:.c qual:.f:.cat.tm imposed on the Secretary's authority
by the words "“existing” ard "manner and degree, section 603 directs

the Secretary to regulate existing uses of BLM—administered lards wder
review in order to preserve their wildermess characteristics. To take

a simple example, a miner who was using a pickax ard burro on Cctcker

21, 1976 to extract one ton of core a year may rnot begin using a tulldozer
ard explosives thereafter to extract 100 tons a year in a wildermess
study area unless these activities are subject to appropriate regqulation,
assuming that the greater activity might impair the suitability of the
area for wilderness.

Section 603(c) contains a proviso stating:

That, in managing the public lards the Secretary ;
shall by regulation or otherwise take any (,
action required to prevent unnecessary or

undue degradaticn of the lands ard their

resources or to afford envirommental protection.

This proviso modifies both preceding clauses of the sentence: the new

use non-impairmment clause, ard the existing listed use exempticn fram
no-impairment.78/

It should be motad that the oroviso deces mot rafer to grotection of
wildemess characteristics. Rather, it refers to degradaticn of tne
lards, resources, ard "envirommental protection.”™ The proviso is,
however, part of the same sentence ag, and therefore qualifies, the
grandfather clause for existing mining and grazing uses ard mineral
leasing.

78. A nearly identical sentence arpears earlier in FL2MA, in § 202(0),
See 43 U.S.C. § 1732(b): "In managing the public lards the Secretary
shall, by regulation or otherwise, take any acticn recessary to gravent
unnecessary or urdue degradaticn of the lands.” The sentence in 603(c)
adds to this the words "or their rescurces cr % afford envircomental
oroteczion.” o
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The effect of the proviso on the grandfather clause is therefore un—
clear; i.e., now should the Secretary carry cut his mardates of pro-
tecting the lands ard resources fram unnecessary ard undue degradaticn;
ard protectirg the enviromment, consistent with the grardiather clause?

I believe that the proviso authorizes regulation of activities for reasans
other than their impact on wilderness suitability. That is, I conclude
that if an existing mining or grazing use is already impairing an area's
wildemess qualities, this proviso does not supply the Secretary with
authority to regulate it solely to preserve wilderness suitabjlity. It
dces, however, vest the Secretary with authority to regulate these ac-
tivities to prevent unnecessary and undue degradation ard to protact

the enviroment.

To take a specific example, if on October 21, 1976, a miner was using
motorized vehicles, explosives, ard drilling equipment to explore for
hardrock mirerals on a particular mining claim, the Secretary may rot now
restrict the manner ard degree of the miner's activities solely in crder
to preserve wilderness chavacteristics. But if the blasting or other
activities being conducted are causing undue or unnecessary degradation
to the lands, they can be requlated to prevent that kind of degradaticn.
That kind of regulaticn cannot be urdertaken to crotect an area's suit-
ability for wildemess preservation, although the effect of the requla- .
. tion may incidentally help preserve that suitability.

It may be a fine and perhaps inpossible line to draw between preventing
enviromental damage or undue or unnecessary degradaticn of the public
lards and resources on the cne hand, and allowing crgoing activities to
continue despite wilderness impairment on the other. In scme cases, in
fact, the prposes may overlap. In such cases, FLIMA as a whole stards
foursquare for the motion that uses of the public lards and resources
should be regulated o protect the enviromment and crevent undue or
unnecessary damage. A miner, for example, does not have the right o
continue to engage in poor mining or reclamation practices which cause,
for example, unnecessary degradaticn or pellution if that's what he wvas
doing on October 21, 1976. The grandfather clause cannot be construed
to exterd that far.

7. Aroroeriaticn of Lards Under the Mining Lews

As T pointed out earlier, elsewhere in FLPMA Corgress in effect amerded
the Mining Law so that the Secretary could discharge his cbligations
urder section 603. That section states, in appropriate part:

Except as previded in . L section 603 . . .
m . . . section of this Act stall in any way
amerd the Mining Law of 1872 or impair the
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rights of any locators or claims under the Ack,
including, but not limited to, rights of irgress
and ecress.79/ .
Under the Mining Law, the Secretary has the authority to regulate the
corduct of operaticns on mining claims, but the specific authorization
in the porticns of 302(b) quoted abcve and 603(c) of FLIMA makes it
clear that he can regulate activities carried out pursvant to those
claims for the sole murposs of protecting wildernmess characteristics
(except for existing uses).

But, while directing the Secretary to regulate mining uses, Corngress at
the same time prohibited the Secretary froam withdrawing any of the wilder-
ness study lards from apprepriation under the Mining Law of 1872, solely
to preserve wilderness characteristics. Section 603(c) states:

Unless previcusly withdrawn fram appropria-
tion under the mining laws, such lards shall
continue to ke subject to such appropriaticn
during the pericd of review unless withdrawn
by the Secretary under the procedures of
section 204 of this Act for reasons other
than preservaticn cf their wilderness
character.

Although this sentence deprives the Secretary of authority to withdvaw (

wilderness review lards from arpropriation urder the mining laws in ordey'

to protect their wilderness characteristics, section 693(c) cleawxly directs
the Secretary to regulate hcw activities undertaken pursuant 0 the wining

laws are carried cut.80/

In order to consider in more detail the impact of secticn 603 ¢n nidnreral as-
sesstent work, we nmust examine mors closely the phrase "aroropriaticn uvrder the
minirg laws" as it is used in section 503(c)}. Prior administrative decigions
of this Peparitment suggest that acoropriation inclices mere than lecaticon of

a mining claim by staking and monunenting. The filing of a lecazion motice

79. 43 U.S.C. § 1732(b) (enphasis added).

80. Urlike the specific prohibiticn in section 803 precluding th
Secretary fram withdrawing wilderness review lards from aporopriation
urder the mining laws, no provision in secticn 603 prevents the Secretary
fron prehibiting rew grazing uses if such a use would impair an area's
wilderness characteristics. Section 503 therefore directs the Secretary
to regulate and, if necessary, srcenibit new grazing uses if recuirsd

in order o praserve the wildermess characteristics of the land. Iszsuing
grazing permits and mineral leases is discreticnary with the Secratary:
thus, they are easisr to regulate under 503(c) than mining claims.
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under other public land law statutes without actual settlement or cccupancy
initiates o rights in the locaticn, feonald R. Glittenberg, 15 IBLA 145
(1974), Peter Pan Seafocd, Inc. v. Shimmel, 72 I.D. 242 (1963). Couvarsely,
use and occupancy without a f£iling of a notice of locaticn gives the leca-
tor no right to purchase. Xennecott Cocroer Corp., 8 IBLA 21 (1872, ff land
is cpren, settlement and improvement establish rights which the Depariment
will reccgnize if proper motice is timely filed. Vernard E. Jones, 76 I.0.
133 (1969).,

The term abprccriation as it has been used urder these other public lard
law statutes envisions not only the creation of a right but the maintenance
of the right as well. See, generally, Margaret Klatt, 23 IBLA 59 at 70-
76 (dissent) (1975). To create a right to a mining claim, the claiman:

¢ must comply with Rev, Stat. sec. 2324, 30 U.S.C. § 28, with regard

to location. To maintain that right, the claimant must also, ameng other
thirgs, perform annual assessment work.81l/ Failure to perform such work
causes the ground to be in effect, "unaporopriated" public damain and
subject to relocatien by another, Rev. Stat. sec. 2324, 30 U.S.C. § 8,

as well as subject to an action to cancel by the United States, 43 C.#.R,
§ 3851.3(a).

As we have seen zbove (p. 24), the Secretary's wildermess trotection re-
sponsibilities extend to the regulation of assessnent work. %“here assess-
ment work on mining claims located in wildermess s..udy areas is causirg
impacts which do not exceed the manner ard degree in which those impacics
were occurring on October 21, 1976, then the Secretary may requlate uniew
section 603(¢) only to insure that assessment work will ot cause unnecss-
sary ard udue degradation of the involved lards and their resources or
to protect the envirorment. Impacts exceeding the manner and degree oF
impacts cn Ccteber 21, 1976, will be "e-gulag.ﬁ in accord with a stricter

. standard, i.e., to quarantee that the are=a's suitability for inclusicn
within the wildermess system will not te impaired.82/

Interim wilderness study area regqulations are currently in rreraraticn in
the Departrent. They prctably will require that a mining claimant suiaic
a plan of cperations to BIM in advance of engaging in new work. The
authorized officer will scrutinize the claimant's groposed activities
cn the mining claim (including assessment work] to detarmine their coagat-
ibility with the Secretary's duty to crocect the area from impairmenti

8l. Rev. Stat. § 2324, 30 U.S.C. § 28. A mining claimant must also record
a notice of location and file an afficavit of assessment work or motice of
intent to hold urder § 314 of FTLP2MA; otherwise the claim is decmed abar<loned.
See 43 U.S.C. § 17441a)(1).

82. I believe this standard is at least theorstically more strict becatuse
it is possible to conceive of a sitnaticn wnere, in order to pericm
assessment workX ard maintain his or her claim, 2 mining claimant could
cause "necessary and due® degradaticn wnich would constitute an imps imkent
of wilderness char=-c:t=r15tz.cs.
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of its wildermess suitability, fram unrecessary ard urcue degradation
If the Drovosed activities are mccm:at:.ble, the authorized BLM officer
will disarrrove the plan of operaticns ard require the claimant to "n:owc-
a plan cutlining alternative methcds to corduct operations. I expect tha
most, if not all, of the conflicts between the need to perfoem a,.."et.enn.cnt
work ard manzgenent under FLEMA section 603 can be resolved at this stage,
For example, the authorized officer could require use of existing roads
or ways or other foums of access, and could recuire mitigating measures
along with revegetaticn and other restoraticn recuirements.

8. Assicrment

The identity of the person carrying cut the use 1s rot iImportant. Jongress
focused on the impact rather than the use. An individual, therefcwa, who
was mining a claim on Cctoker 21, 1976 can, assuming the assigmment is other-
wise valid, assign his claim to another person ard the assignes .wy cuirtinuve
to mine trder section 603, if his operations are conducted in the wsne
"manner ard degree” as those of the assignor on OCctcoer 21, 1376. ihe

same result would cbtain with a mineral lease or grazing permit assigrivent.

9. Other Authority

The Secretary uncer section 603 is rot crevented fram acting cL.rcL_m. to
other parts of FLEMA and other statutcry authority in order to regulats ox-
isting mining and grazing activities so that a lard use raragement chiactive
other than the craservation of an area's wildermess ct haracteristics can be
met. For example, under the Taylor Grazing Act, 43 U.S.C. § 315(b), 41@(
Secretary may r=voke a grazing permit if he determines that a particular i..e
can no longer support a certain number of animals due to drowght. 3ecihien
603 should not be read to prochibit such a revecation in a wildermess study
area if justified for reasons other than wildermess crctection. Saction 603
does rmot, in other words, fresze uses at their exist: levels i, for
reasons unrelated to wildermess orotecticn, the Secretary detaznines '*‘*(.y
must be curtailed in order to carry out his other statutory resporsibilities.
And cne cf these statutory rnspors;b'.l;t;es is, as roted above, the direc
tion in secticn 603(¢) (which is 2lso rzpeated in section 302(%)) =2
"orevent wnrecessary or undue degradation of the lands."33/

C. Secticn 503{<c)'s Effect on Access to Privatz Lards.

In general, access across mublic lards ¢an only be granted under Tiila
V of FLPMA, ard the granting of any right—of-way is discretionary i.ith
the Secretary. Secticn 603 limits the discreticrary aurchority of the

83. As rnoted acove. § 603(c) goes cn o refer
as lards, ard exrands the Secrstarv's autherity
mental protecticn,”

2 "rescurces" as well
w "afford enviror~



Secretarv by allowing him to grant access cnly if it will not impair
the suitability of the area uder review fcr wilderness designation. 84/

Currently, the Solicitor's Office is preparing a menmorardum involving the
Secretary’s authority to regulate access to and fram mining claims. Regard-
irng existing access across wilderness study lards to private properiy,

any legal ocpinion is best given after reviewing each serarate factual
situaticn in lignt of the criteria in secticn 603.

D. General Effect of Section 603(¢).

It should be emhasized that section 603(c) does not limit mining and
grazing activities to the precise level at which they were cccurring
on October 21, 1976. It allows for extansicn or curtailment of these
activities so long as the wildermess characteristics of the land urder
review are mot impaired.

It should also be reemphasized that section 803's restrictions are interim
cnly, until a roadless area has peen determined rot o have wildermess
characteristics, or until Congress has provided otherwise.

In sumary, Congress intended mining and grazing activitiss to <ontinuve con
BIM-acministered lands under review for wildermess suitapbility, but supject
(except for existing mining and grazing activities conductsd in the save
manner and degree as were cccurring ¢n the date of passage of FLIMA) to regu~
lation so that they would not impair an area's wildermess charactaristics.

This opinion was prepared with the assistance of Fra=derick N. Ferguscn,
Deputy Sclicitor, John D. Leshy, Associate Solicitor for fnergy ard -
Resources, David Grayson, Assistant Solicitor for Larnd Use, tarry ¥cbride,
ard Carolyn Cselinik of the Division cf Energy and Rescurces. Gail achterman
and Fooert Crotty, formerly attormeys in the Division of Znergy and Resourcss,
also worked cn this coinicn during their periced of amplovment with the

o A At
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Attachnent

84. See also 5 302(b), 43 U.S.C. § 1732(b), discussed at p. 21, 31:
supra.






M-36910 (Supp) Octcber 5, 1981

THE BUREAU OF LAND MANAGEMENT WILDERNESS REVIEW AND VALID EXTSTING RIGHTS

Pederal Land Policy and Msnagement Act of 1976 : Wilderness

Valid existing rights are limitations upon the Secretaryt!s authority
to manage activities occurring within wilderness study area under the
nonimairment standard. In general, the nonimpairment standard.
remains the management norm wless it would preclude enjoyment of

the rights. When 1t 1s determined that the rights can be enjoyed

only through activities that will permsnently impalr an area’s
suitability., the Secretary must manage the lands to prevent urmnecessary
and undue degredation and to afford envirormental protection.

Solicitor's Cpinion M-36910, 86 I.D. 89 (1978), modified.
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UNITED S5TATES
DEPARTMENT OF THE INTERIOR

OFFICE OF THE SOLICITCR
WASHINGTON, D.C. 20240

OCTOBER 5, 1981

Memorandum

To; Secretary ' _ fi 4

From: Solicitor WW @”&L%

Subiject: The BIM Wilderness Review and Valid Existing Rights

I. INTRCDUCTICN

On September 5, 1978, the Solicitor issued opinion ¥-36910, 86 I.D. 8%
{1978}, interpreting section 603 of the Federal Land Policy and Management
Act (FLPMA), 43 U.S5.C. § 1782. 1In addition, two supplementary memoranda
have been issued. ‘The first, the memorandum of August 7, 1979 ("Palmer
0il/Prairie Canycn"), reviewed the "grandfather clause" of section 603.
The second, the memorandum of February 12, 1980 ("Further Guidance on
FIPMA's section 603"), discussed the Bureau of Land Management's Interim
Management Plan and valid existing rights in the context of mining claims
located pursuant to the general mining laws.

This opinion addresses the relationship between valid existing rights and
the wilderness review requirements of section 603. L It modifies
Solicitor's Opinion No. M-36910 and incorporates the memorandum of February
12, 1980.

II. THE NONDMPAIRMENT STANDARD AND ITS EXCEPTIONS AND LIMITATICNS

Congress has delegated to the Secretary general and comprehensive authority
to manage the public lands. As the Supreme Court has noted, the Secretary
"has been granted plenary authority over the administration of punlic

lands . . . and . . . has been given broad authority to issue regulations
concerning them.” Best v. Humboldt Placer Mining Co., 371 U.S. 334, 336
{1963). See also Cameron v. United States, 252 U.S. 450, 45%=60 (1920);
Boesche v. Udall, 373 U.5. 472, 477-78 (1963). See generally 30 U.S5.C., §§

1/ This opinion formalizes and is consistent with the position adopted by
the Department on appeal from the decision of Rocky Mountain 0il & Gas
Association v, Andrus, 500 F. Supp. 1338 {D. Wyo. 1980), arpeal docketed,
No. 81-1040 (l0th Cir. Jan. 5, 1981). Although consistent with the

result reached by the court in regard to allowing activities on oil and

gas leases issued prior to October 21, 1976 (pre-FPLPMA leases), this opinion
does not adopt the court's rationale.
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22, 189; 43 U.S5.C. §§ 2, 1712. With the enactment of FLPMA, Congress has
restricted the Secretary's discretion in managing the public lards by
imposing two standards to guide management decisions. The first is a
general standard applicable to all management activities: "In managing the
public lands the Secretary shall, by regulation or otherwise, take any
action necessary to prevent unnecessary and undue degradation of the
lands." 43 U.S.C. § 1732(b). The second and more stringent limitation

is part of the wilderness review mandated by section 603 of FLPMA. 43
U.5.C. § 1782.

Under section 603 of FLPMA, the Secretary is directed to review the public
lands and identify those areas that meet the wilderness criteria contained
in section 2{c) of the Wildermess aAct, 16 U.S.C. § 1131l(c). Those areas
that have wilderness characteristics are then to be studied to determine
their suitability for inclusion in the National Wilderness Preservation
System. The Secretary 1s required to make recommendations on their
suitability or nonsuitability to the President by Octcber 21, 1991. In
turn, the President makes recommendations to the Congress which decides
which areas will be designated wilderness.

Section 603(c)} establishes a specific management standard, known as the
"noninpairment standard," applicable only during this wilderness review:

During the period of review of such [wildermess study]
areas arnd until Congress has determined otherwise, the
Secretary shall continue to manage such lands according
to his authority under this Act and other applicable
law in a manner so as not to impair the suitability of
such areas for preservation as wilderness, subject,
however, to the continuaticon of existing mining and
grazing uses and mineral leasing in the manner and
degree in which the same was being conducted on the
date of approval of this Act: PROVIDED, That, in
managing the public lands the Secretary shall by
regulation or otherwise take any action required to
prevent unnecessary or undue degradation of the lands
and their resources or to afford environmental pro-
tection.

43 U.S5.C. § 1782(c)(emphasis added). See generally Solicitor's Opinion
M-36910, 86 I.D. 89, 109-11 (1978).

There is, however, an exception to and a limitation on the nonimpairment
standard. The exception is the section's grardfather clause which authorizes
the continuance of existing mining, grazing, and mineral leasing uses, "“in the
manner and degree" in which they were occurring on October 21, 1976, the date
of enactment of FLPMA. This grandfather clause was analyzed in both the
initial Solicitor's Opinion and the supplemental memorandum of August 7, 1979.

The limitation on the nonimpairment stan:lafd, and the subject of this
opinion, is the savings clause of section 70l(h) of FIPMA, This secticn
provides:
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all actiors by the Secretary concerned under
this Act shall be subject to valid existing
rights.

43 U.5.C. § 1701 note.

The clause limits the applicability of the nonimpairment standard by specifying
that the standard cannot be applied in a manner that would prevent the exercise
of any "valid existing rights."

ITTI. VALID EXISTING RIGHTS

Although the legislative history is largely silent on the scope of this
term,2/ it is not unigue to FIPMA. The term has an extensive history both
in the Department and the courts.

In defining "valid existing rights," the Department distinguishes three
terms: "vested rights," "valid existing rights," and "applications" or
"proposals.” 3/ "Valid existing rights" are distinguished from “appli-
cations” because such rights are independent of any secretarial discretion.
They are property interests rather than mere expectancies. Compare
Schraier v. Hickel, 419 F.2d 663, 666-67 (D.C. Cir. 1969) and George J.
Propp, 56 I.D. 347, 351 (1938) witn Udall v. Tallman, 380 U.S. 1, 20 (1963),
United States ex rel. Mclennan v. Wilbur, 283 U.S. 414, 420 (1931), ard
Albert A. Howe, 26 1.B.L.A. 386, 387 (1976). "Valid existing rights™ are
distinguished from "vested rights" by degree: they become vested rights
when all of the statutory requlrements required to pass equitable or legal
title have been satisfied.?/ Campare Stockley v. United States, 260 U.S5. 532,
544 (1923) with Wyaming v. United States, 255 U.S. 489, 501-02 (1921) and
Wirth v. Branson, 98 U.S. 118, 121 (1878). Thus, "valid existing rights™
are those rights short of vested rights that are immune from denial or
extinguishment by the exercise of secretarial discretion.

2/ See generally H.R. Rep. No. 1724, 94th Cong., 2d Sess. 65 (1976},
reprinted in Senate Comm. on Energy & Natural Resources, 95th Cong.,

2d Sess., Legislative History of the Federal Land Policy and Management
Act of 1976 at 871, 935 (Comm. Print 1978).

3/ BEach of these terms applies only to third parties. They do not apply
o interests of federal agencies, departments, or agents. See, e.g., Town-—
site of Liberty, 40 I.B.L.A. 317, 319 (1979).

4/ "Vested ricghts" has a narrower meaning within public land law terminology
than in other areas of the law. In public land law, "vested rights" typically
applies to legal or equitable rights to a fee title. See e.g. Wyoming v.
United States, supra at 501-02. ©Oil and gas leases, which do not convey fee
title, have not been couched in terms of the traditional "vested right"

usage,
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Valid existing rights may arise in two situations. First, a.statute may pre—
scribe a series of requirements which, if satisfied, create rights in the
claimant by the claimant's actions under the statute without an intervening
discretionary act. The most obvious example is the 1872 Mining Law: a claim—
ant who has made a discovery and properly located a claim has a valid existing
ricght by his actions under the statute; the Secretary has no discretion in
processing any subsequent patent application. Second, a valid existing right
may be created as a result of the exercise of secretarial discretion. For
example, although the Secretary is not required to approve an application for
a right—-of-way, if an application is approved the applicant has a valid existing
.right to the extent of the rights granted. Similarly, the Secretary has dis-
cretion to aporove, deny, or suspend an application for an oil and gas lease.
Once the lease is issued however, the applicant has valid existing rights in
the lease. .

'Valid existing rights are not, however, absolute. The nature and extent of
the ridhts are defined either by the statute creating the rights or by the
manner in which the Secretary chose to exercise his discretion.’/ see, e.g.,
Best v. Humboldt Placer Mining Co., 371 U.S. 334 (1963); Continental 0Oil Co.
v. United States, 184 F.2d 802, 807 (9th Cir. 1950). Thus, it is not pcssible
to identify in the abstract every interest that is a valid existing right; the
guestion turns upon the interpretation of the applicable statute and the
nature of the rights conveyed by approval of an application. Because of the
importance of the individual approval and its stipulations, a review of each
aporoval document will be required to determine the precise scope of an appli-
cant's valid existing rights where such rights are created by an act of Secre-
tarial discretion.

IV. REGULATION OF VALID EXISTING RIGHTS UNDER SECTION 603 OF FLPMA

The determination that a particular interest is a "valid existing ridht" is a
limitation on the congressionally mandated management standard applicable to
activities occurring within wilderness study areas. Although the nonimpairment
standard remains the norm, this standard cannot be enforced if to d& so would
preclude reccgnition of the right or, in the case of an issued lease, would
preclude development under the right. In general, restrictions on the right

5/ For example, there are interests less than leaseholds that are "valid existing
rights." These include noncompetitive (preference right) coal lease applications
that were preserved by the "valid existing rights" clause of section 4 of the
Federal Coal leasing Act Amendments of 1976, 90 Stat. 1085, amending 30 U.S.C.

§ 201(b) (1970). The Secretary does not have the discretion to reject these
applications if the applicant can meet the statutory test for lease issuance.
Nevertheless, the right to a lease does not accrue until that determination has
been made. NRDC v. Berklund, 609 F.2d 553 (b.C. Cir. 1979); Utah Internaticnal,
Inc. v. Andrus, 488 F. Supp. 962, 969 (D, Utah 1979). The right preserved is to
an adjudication and, if that adjudication is favorable, to a lease.
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designed to protect wilderness values may not be so onercus that they unreason-
ably interfere with enjoyment of the benefit of the right. In other words,
requlations may not be "so prchibitively restrictive as to render the land in-
capable of full economic development." Utah v. Andrus, 486 F. Supp. 995, 1010
(D. Utah 1979).

The resolution of specific cases under these general guidelines is dependent-
upon an analysis of two variables. The first is the scope of developmental
rights actually conveyed by the person's actions under the statute or by the
Department's issuance of the lease or other document. The second variable is
the site-specific conditions confronting the right holder. In general, 5
however, the nonimpairment standard governs activities unless this would
unreasonably interefere with enjoyment of the valid existing rights. When the
nonimpairment standard would unreasonably interfere with the use of the rights
conveyed, the holder of the rights may exercise the rights although it impairs
the area's suitability for preservation as wilderness. For example, under -
such circumstances a claimant with a valid mining claim under the Mining Law

of 1872 may develop the claim even if this impairs the area's suitability for
wilderness preservation. Similarly, the helder of an oil and gas lease or a
right-of-way authorization issued prior to the enactment of FLPMA may develop
the leasehold or right-of-way to the extent authorized by the issuance or
approval document.

It is important to note the distinction between pre- and post-FLPMA leases
and authorizations. With the enactment of FLPMA on October 21, 1976,

the Secretary was reduired to manage the public lands under wildermess
review "so as not to impair the suitability of such areas for preservation
as wildermess." 43 U.5.C. § 1782(c). Thus applicants who received a
lease or other use authorization after October 21, 1976, for Jlands within
an area under wilderness review did not receive an unlimited right to
develop since after that date the Secretary had authority only to issue
those leases, permits, and licenses that would not impair an area's
suitability for preservation as wilderness. See generally Utah v. Andrus,
486 F. Supp. 995, 1006 (D. Utah 1979).

The right to develop even if it impairs an area's suitability does not,
however, mean that the right is unlimited. The Sectretary remains under a
statutory mandate to manage these areas ankd their resources: "in managing
the public lands the Secretary shall by regulation or otherwise take any
action required to prevent unnecessary or undue degradation of the lands
and their resources or to afford environmental protection."” 43 U.S.C. §
1782(c). B/ By implication, this standard allows the Secretary to authorize
uses or activities necessary to the purpcses of  the valid existing rights
subject to reasonable mitigating measures to protect environmental values.
The requirement that the Secretary regulate uses and activities to prevent
unnecessary and undue degradation and to afford environmental protection is

6/ See also 43 U.S.C. § 1732(b).
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consistent with the power of the Federal Govermnment to regulate property
interests. Since the regulation extends at a minimum only to prchibiting
activities that are not necessary or that are excessive Or unwarranted, the
taking issue is not implicated.?/

V. CONCLUSICN

Valid existing rights may be created by operation of a statute or an act

of secretarial discretion. A valid mining claim, an oil ard gas lease,

arnd a right-of-way authorization are examples of valid existing rights.

If such rights were created prior to the enactment of FIPMA, they limit the
congressionally imposed nonimpairment standard. Although the nonimpairment
standard remains the norm, valid existing rights that include the right

to develop may not be regulated to the point where the regulation unreason-
ably interferes with enjoyment of the benefit of the right. Resclution

of specific cases will deperd upon the nature of the rights conveyed and
the physical situation within the area. When it is determined that the
rights conveyed can be enjoyed only through activities that will per-
manently impair an area's suitability for preservation as wilderness, the
activities are to be regulated to prevent unnecessary and undue degradation
or to afford environmental protection. Nevertheless, even if such activities
impair the area's suitability, they must be allowed to proceed.

7/ These management reguirements are compatible with the concept of valid
existing rights. First, such rights may constitutionally be regulated

and their value diminished for a proper governmental purpcse. See, e.g.,
Andurs v. Allard, 100 S. Ct. 318 (1979); Penn Central Transp. Co. v. City

of New York, 438 U.S. 104 (1978); Goldblatt v. Hempstead, 369 U.S. 590 (1962).
Since the management standard prchilblts only "unnecessary and undue degrada—
tion," it does not raise constitutional issues. BSecond, the rights granted
by the United States are often explicitly limited by the government's
authority to regulate. For example, the 1872 Mining Law provides that

"all valuable mineral depcosits in lands belonging to the United States . . .
shall remain free and open to exploration and purchase . . . under regulations

prescribed by law."” 30 U.S.C. § 22. See generally 30 U.S.C. § 189; Boesche
v. Udall, 373 U.S. 472, 477-78 (1963); United States v. Richardson, 599 F.2d
290 (9th Cir. 1979), cert. denied, 444 U.S. 1014 (1980}.
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