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To: State Directors

From: Director

Subject: Valid Existing Rights (VER) for Mining Claims in
Wilderness, Treatment of Plans of Operations and
Notices,

ISSUE: Surface management of Notices and Plans of Operations
when the land is legislated into Wilderness and determination of
valid existing rights for the associated mining claims and sites.

OBJECTIVE: To standardize Bureau policy and procedures to assure
uniform treatment and approach. In all cases, unnecessary or
undue degradation is to be prevented and impacts to the
Wilderness Area are.to be minimized to the lowest practicable
limit.

BACKGROUND AND POLICY: The California Desert Protection Act of
1994 was enacted on October 31, 1994, creating vast new BLM
Wilderness in California. Arizona's Desert Wilderness Act has
already been enacted, and several other States are in the works.
A National standard pOlle is deemed necessary and desirable to
ensure consistency of approach to valid existing rights to mining
claims and to avoid situations which might evolve into a
Yregulatory taking” suit against the Bureau.

The National policy is transmitted as Attachment 1. The National
policy is premised on the Federal 9th Circuijit Court's holding on
this issue in a similar situation on National Park Service lands
in Alaska. (See the ska

Luijan, 872 F. 2d 901, 907 [9th Circuit, 1989])). The Court's
heolding is transmitted as Attachment 2.

IMPLEMENTATION AND SCHEDULE: Immediate.

COORDINATION: Usual channels.
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BUDGET IMPLICATIONS: There will be costs associated with . ~
performing mineral examinations to determine VER, with processing
of plans of operations, and contesting of mining claims.

CONTACT PERSON(S): Roger Haskins (WO 320) at (202)-452-0355 or
Keith Corrigall (WO 420) at (202)-452-7798.

W. Hord Tipt
Assistant Di
Resource Use and Protecticn

2 Attéchments
1 - National Policy (2 pp)
2 - The Courts Holding - 872 F. 24 901 {7 pp)



ATTACHMENT 1

Procedure and Policy for Approval of Plans of Operations and
Valid Existing Rights to Mining Claims and Sites in Wilderness

The California Desert Protection Act (PL 103-433, 108 Stat 4471}
created large areas of BLM and National Park Service {NPS}
Wilderness. The Act also created smaller areas of Wilderness to
be administered by the U.S. Forest Service and the U.S. Fish and
Wildlife Service. In many cases, Congress extended Wilderness
over areas not even studied by BLM for Wilderness under

Sections 202 or 603 of FLPMA. These areas contained Notice level
operations under 43 CFR 3809 as well as Plans under 3809. In
order to effectively discuss our policies and approach, we will
subdivide the policy by land status and level of operations
currently outstanding. The emphasis is concurrently on
protection of rights and minimization of surface disturbance
activities in Wilderness Areas.

Based upon the 9th Circuit’s holding in Northern Alaska
Environmental Center et.al vg Manual Lujan et al, 872 F. 2d 901,

807 (1989}, it is permissible to subdivide and process the
activities occurring into groups based upon level of activity and
existing proof of a valid existing right (VER), and then work the
groups based on a standard priority basis until all groups have
been examined, and valid existing rights recognized or contested.
There is no time frame attached to thig process. However, for
BLM there are time frames associated within 43 CFR 8560 for plans
of operations filings (30 days} under 43 CFR 3809 in Wilderness
Areas.

Group One - Claims and Sites with no Existing Plans or Notices.
This group is defined as claims and sites with no current
activity and no existing plans or notices. Action will only be
taken on these claims and sites when the operator or claimant
comes forward with a proposal under 43 CFR 3808. At that time,
pursuant to 43 CFR 8560.4-6, a validity examination will be
performed within 30 days to determine if a VER exists. If it
does, then pursuant to 43 CFR 3809, 8560.4-3 and 8560.4-6; a plan
of operations shall be approved. If no VER, than pursuant to
43 CFR B8560.4-6, the plan shall be denied and a mineral contest
issued against the claims and sites through the State Office.

Group Two - Claims and Sites with Existing Notices under 43 CFR
3809. Notices under 43 CFR 3809 that are in existence will be
revoked and a plan of operations will be required of the operator
or claimant under 43 CFR 8560.4-6. A VER determination is
required prior to plan approval. If no plan is presented for
consideration, place them into Group One above and require final
reclamation of the operator or claimant. However, if the notice
covered a producing mine, the production establishes a prima
facie case of validity, and the plan if otherwise acceptable to
the authorized officer, shall be approved and the operation
Placed into Group Five below, subject to the right of the BIM to
conduct a validity examination at a later date for a formal
determination of VER.



Group Three - Claims and Sites with Existing Plans under 43 CFR
3809 for Exploration Activities. Existing plans of operation )
issued pursuant to 43 CFR 3809 for exploration activities (not :
for producing mines, see Group Five below) are to be suspended
until a VER determination can be accomplished by a certified
mineral examiner. If a VER is verified, a plan modification can
be put into place that conforms to the California Desert
Protection and Wildermness Acts. If VER cannot be verified, then
a mineral contest against the claims/sites shall be issued by the
State Office.

Group Four - Claims and Sites with Existing Plans under 43 CFR
3802. Existing plans of coperations issued pursuant to 43 CFR
3802 are more stringent than those required under 43 CFR 3809 and
the Wilderness Act. These can remain in place until resources (a
certified mineral examiner) are available to determine VBR. If a
VER is established, then the existing 3802 plan can be modified
to a 3809 plan that conforms to the requirements of the
California Desert Protection and Wilderness Acts. If a VER
cannot be established, than a mineral contest action shall be
issued against the affected claims/sites.

Group Five - Claims and Sites with Producing Mines and Existing
Plans under 43 CFR 3802 or 3809. This group is restricted to
operating mines under existing plans of operations, extracting
and marketing ores and related commodities from their mining
claims and sites. In these circumstances there is a prima facie
case of valid mining claims and sites. Operating plans
associated with these are a last priority for a VER ‘\_,/
determination, as a VER is presumed by the acts of mining and
marketing from the claims and sites. However, you may still
require a plan modification if needed to meet the requirements of
the California Desert Protection and Wilderness Acts, subject to
the right of the BIM to make a formal VER determination at a
later date. '

Priority of Actions. Mineral examinations will be conducted by a
certified mineral examiner in the priority order of Groups one,
three, two, four, and five. Plan processing, conversions,
modifications, and upgrades by District personnel will be in the
order of Groups one, five, four, two, and three.

Attachment 1-2



NORTHERN ALASKA ENVIRONMENTAL CENTER v. LUJIAN 901
Clie as §72 F2d 99) (th Cir. 1999)

tion of the statute and amendment is that
the percentage penalty is to be used unless
it would resuit in a fine of less than $1,000.

A wellreasoned opinion of the district
court in Spriggs, 660 F.Supp. 789, held the
$1,000 assessment t0 be a2 minimum penal-
ty. That court, in a case identical to the
one presented here, rejected the govern-
ment’s coatention, based on the legislative
history of the 1984 amendment, that penal-
ties should be assessed for each Gransac-
tion. The court observed that under the
government's interpretation, two promot-
ers with identical incomes would be subject
to unequal penalties solely based on how
many sales were involved. Under the con-
trary interpretation, the penalties assessed
on the hypothetical promoters would be
identical, based on 10% of the identical
income. We agree with the logic of the
Spriggs court that “[t]he proper interpreta-
rion of the statute applies the penalties
ovenly to all promoters.” Id at 792

{2] The government argues for defer-
ence to the IRS interpretation because it is,
a position adopted by the federal agency
vharged with the administration of tax
lsws. We should accord deference to an
awency “whenever its interpretation pro-
‘1jes a reasonable construction of the stat-
‘ory language and is consistent with legis-
litive intent” Securities Industry Ass'n
-~ Board of Governors, 468 US. 207, 217,
14 S.Ct. 3003, 3009, 32 L.Ed.2d 168 (1984)
ivitations and footnote omitted). Judicial
‘leference is afforded to adopted Treasury
Repulations. See Commissioner v. Port-
vind Cement Co. of Utah, 450 US. 156,
101 S.Ct. 1087, 1045, 67 LLEd.2d 14D
'in1). The government concedes that no
‘reasury Regulation has been adopted re-
curding this penalty. Sinece the govern-
NS interpretation in this situation
"trikes us as being neither consistent with
:-mslati\-e intent nor a reasonable construc-
-7 of the statute, we do not agree that

"ivrence is appropriate.

" anuel Lujan, Jr., the curremt Secretary of the
Tior s substituted for former Secretary Ho-

The government argues against calculat-
ing penalties on an annual basis, How-
ever, 26 US.C. § 66T1(a) states apecifically
that “penalties and liabilities provided for
by this subchapter ... shall be assessec
and collected in the same manner as taxes
...” The subchapter referred to, 68B, in-
cludes section 6700 penalties. While this
provision is not neceasarily conclusive of
the issue, it is of substantial significance
that taxes are assessed and collected on an
annualized bazis. Consistsney wouid seem
to support the wisdom of holding that sec-
tion 6700 should be treated the same.

In summary, we hold that the penalties
imposed under section 6700 are to be caleu-
lsted based on the gross income derived
from the abusive tax shelter. The flat fee
comes into play as 3 minimum penslty only
when the percentage would yield a fine of
less than §1,000.

The judgment of the distriet court is
AFFIRMED.

NORTHERN ALASKA ENVIRONMEN.
TAL CENTER: Sierra Club; Denali
Citizens Council, Plaintiffs-Appellants,

Y.

Manuel LUJAN, Jr.*, et al.,
Defendani-Appeilee,

and

Aluska Miners Association: Resource
Development Council for Alaska,
Inc., Defendant-Intervenors.

Neo. 88-381%.
United States Court of Appeals,
" Ninth Circuit.
Argued and Submitted March 7, 1989,
Decided April 14, 1989.

Environmental organizations brought
action to challenge Secretary of Interior's

del. Ser Fed.R.App.P. 43(cX1).
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approval of operation plans for unpatented
mining claims within Alaska national
parks. The United States District Court
for the Distriet of Alaska James A. von
der Heydt, J., entered summary judgment
in favor of Secretary. Plaintiffs appealed.
The Court of Appeals, Alarcon, Circuit
Judge, held that Secretary was not re-
guired to conduct on-ite inspection and
mineral examination to determine existence
of valuable discovery before approving
plan of operations.

Affirmed.

1. Woods and Forests ¢=8

Alaska National Interest Lands Con-
servation Act did not require on-site inapee-
tion and mineral examination to verify dis-
covery of valuable minerals before Secre-
tary of Interior could determine validity of
unpatented claim and approve mining oper-
ations within national park. Alaska Na-
tiona! Interest Lands Conservatioh Act,

§§ 101 et seq., 206, 16 U.S.C.A. §§ 3101 et

seq., 410hh-5.

2- Mines and Minerais #=23(1), 2%(1)

"“Unpatented claim™ is - possessory in-
terest in particular areas solely for purpose
of mining that must continually be devel
oped and not abandoned.

See publication Words and Phrases

for other judicial constructions and
definitions.

3. Mines and Minerals =38

A claim is patented when claimant
gains fee simple from United States.

4. Mines and Minerulas =24, 25

Unlike patented claim, unpatented
claim can be forfeited, abandoned or ex-
haosted.

5. Mines and Minerals =44

Government or private individusls can
contest unpatented claim, but contest can.
not be brought against patented claim.

€. Woods and Foresis €8

Mining in the Parks Act did not re
quire Secretary of Interior to conduct or-
site inspection in mineral examination be-
fore approving operation plans for unpat-
ented mining claims within Algska national
parks. 16 US.CA § 1902

7. Woods and Forests ¢»§

Secretary of Interior that approved op-
eration plans for unpatented mining claims
within Alaska national parks did not act
arbitrarily and capriciously by failing to
conduct on-site inspection and mineral ex-
amination to determine whether valuabie
discovery was made; Secretary channeled
limited resources to on-site mineral exami-
nations of izolsted claims or to areas previ-
ously not subjected to mining operations.
5 US.C.A. §§ 551 et seq., TOS(ZXA);, 16
US.CA ¢ 1.

8. Woods and Forests e=B

Secretary of Interior’s system for vali-
dating unpatented mining ¢inims in Alaska
did not violate statutory duty to administer
Alaska land and waters as new areas of
nztional park system; Secretary explxined
that substantis]l increase i number of
claims required deviation from procedures
in other parks, that geography of parks
and claima in Alaska differed dramatically
from other areas within national park sys-
tem, and that limited financial resources
ruquu'ed establishment of priority regard-
ing claims requiring field inspection and
mineral examination prior to plan approval.
Alaska National Interest Lands Conserva-
tion Aect, § 203, 16 US.C.A. § 410hh-2

Attachment 2-2
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NORTHERN ALASKA ENVIRONMENTAL CENTER v. LUJAN 903
Clte »a 872 F2d 901 (3th Cir. (989)

Eric P. Jorgensen, Sierra Club Legal De-
fense Fund, Inc., Junesu, Alaska, for plain-
tiffs-appeliants.

Martin W. Matzen, U.S. Dept. of Justice,
Washington, D.C., for defendant-appellee.

James S. Burling, Pacific Lega! Founda-
tion, Anchorage, Alaska, for defendant-in-
tervenors-appellee,

Appeal from the United States District
Court for the Diatrict of Alaska.

Before WRIGHT and ALARCON,
Gircuit Judges, and RAFEEDIE,"*
District Judge.

ALARCON, Circuit Judge:

The Northern Alaska Environmental
Center, the Sierra Club, Alaska Chapter,
and Denali Citizens Council (Appellants) ap-
peal from the order granting summary
judgment in favor of the Secretary of the
Interior and the National Park Service
(NPS) on this claim for declaratory and
injunctive relief regarding the practice of
the NPS of “approving plans of operations,
methods of acceas, and transportation sys-
tems without determining whether the min-
er has 2 valid existing right to conduct
mining operations.” Complaint, Count 3.!

_We must decide whether Congress has
imposed a duty upon the Secretary of the
Interior, acting through the NPS (Secre-
tary), to determine whether a discovery of
valuabie minerals has beert made before
approving s plan of operations for an un-
patented mining claim on land within a
national park. Becsuse we conciude that
none of the applicable statutes require the
Secretary to conduct an on-site-field inspec-
tion and mineral examination to determine

whether a valuable discovery has .been

made, we affirm.
** Honorable Edward Rafeedie, United States Dis-

trici Judge for the Central District of California.
sitting by designation.

172 F 2a—i?

I

We review an order granting summary
judgment independently without deference
to the district court’s conclusions. Benefi-
cial Standard Life Ins. Co. v. Madariaga,
851 F.2d 271, 275 (9th Cir.1988). In deter-
mining whether any material fact is in dis-
pute, we view the evidence in the light
most favorable to the non-moving party.
Ashton v. Cory, T80 F.2d 816, 818 (9th
Cir.1986). In this matter both sides moved

for a summary judgment.

The facts pertinent to this appeal are not
in dispute. At the time this action was
filed, the Secretary approved operation
plans for unpatented mining claims within
national park lands in Alsskz without con-
ducting on-site-field inspections and miner
al examinations to determine whether a
valuable discovery had been made.

II

(1] Appellants assert that in enacting
the Alaska National Interests Lands Con-
servation Act (ANILCA), 16 US.C.
§ 410hh-5 ({1982}, Congress intended to re-
strict mining on national park land to valid
patentad and unpatented claims existing on
the effective date of the statute. We
agree.

ANILCA provides in pertinent part:
Subject to valid existing rights, and
except as explicitly provided otherwise in
the Act, the Federal iands within units of
the National Park System established or
expanded by or pursuant to this Arct sre
hereby withdrawn from all forms of ap-
propriation or disposal under the public
land laws, including location, entry, and
patent under the United States mining
laws, disposition under the mineral leas-
ing laws and from future selections by

Attachment 2-3
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the State of Alaska and native corpora-
tion.
16 US.C. § 410bh-5 (emphasis added).

[2-5] Thus, since 1980, no one can enter
nationa! park land in Alasks for the pur-
pose of locating minerals and filing a claim
in order to engage in mining activities.
Furthermore, 4 person possessing an un-
patented claim ? cannot conduct mining ac-
tivities without the Secretary's prior ap-
proval. 36 CF.R. § 9.9(a) (1988).

Appellants contend that under ANILCA
the Secretary cannot spprove a plan to
operate on national park land that is sub-
ject to an unpatented mining claim without
first determining whether it is valid. The
parties disagree as to what the Secretary
must do to verify the walidity of a claim.
We have previously described the steps
necessary to establish the validity of a min-
ing claim as foliows:

4 First. The claimant must “locate” the
claim. The procedures for locating a
claim are prescribed by local custom or
state law. See 30 US.C. § 28. These
procedures usually require the claimant
to (1) post some form of notice on the
land; (2) mark the boundaries of the

- claim; (3) conduct preliminary excavation

or discovery work on the claim; and (4)

record a certificate in the local mining

district office.

Second. The claimant must make a
‘“discovery.” This requires the discovery
of a valuable mineral deposit on the
claim.

Dredge Corp. v. Comn, 7383 F.2d T04,
705-706 (9th Cir.1984) (footnote and cita-

the Interior to invalidme a claim. Jd at
§ 30.06{1].

Appellants assert that ANILCA requirey
that an on-site inspection be made by an
expert to verify that a valuable minery}
discovery has been made before the valid;.
ty of an unpatented claim can be deter
mined and mining operations can be ap
proved by the Secretary. Contrary to Ap
pellants’ contention, ANILCA does not pre-
scribe to the Secretary the factors he
should consider in exercising his discretign
ip determining the validity of a ‘mining
claim prior to approving a plan of opera.
tion. Appellants have not directed ua to
any language in ANILCA or its legislative
history that demonstrates that Congress
intended that a particular procedure be fol-
lowed by the Secretary in conducting a
validity examination. By its silence, Con-
gress has left selection of the precise pro-
cedures employed in claim validity determi-
nation to the discretion of the Secretary.

I

(6] Appeilants claim that the Mining in
the Parks Aet (MPA), 16 U.S.C. § 1902
(1982) “contemplates that no mining will be
approved unless the claim contains a valid
discovery.” Appellants’ Opening Brief at
17. The quoted language is unsupported
by citation to relevant atatutory language
or any court decision. We have examined
the MPA_ It does not impose a duty upon
the Secretary to conduct a mineral exami-

‘nation to determine whether a valuable

miners! discovery has been made by a
claim. The MPA leaves it to the Secretary
to determine the appropriate manper of
determining whether an existing mineral
right is valid? We are persuaded that

3. The Secretary has discretion under the MPA 1o
promulgate regulations deemed necessary or de-
sirable for the mansgement and preservation of
the Nationsl Parks Symem. 16 US.C. § 1902
The MPA providex

In order to preserve for the benefit of present
and future generations the pristine beauty of
areas of the National Park System, and W
Ffurther the purposes of section 1, and 2 1o ¢ of
the title, ..., all activities resulting from the

any area of the National Park Systern shall be
subject to”such regulations prescribed by the
Secretary of the Interior as he deems peces

Attachment 2-4




NORTHERN ALASKA ENVIRONMENTAL CENTER v. LUJAN 905
Chue as £72 F2d 901 {9ch Cir. 1909)

Congress has placed the question of the
appropriate method of determining claim
validity within the discretion of the Secre-
tary.

v

[7]1 Appellants also insiat that the fail-
ure of the Secretary to conduct a field
inspection and a mineral examination to
determine the value of a discovery prior to
the approval of a plan of operation violates
the Administrative Procedure Act because
it is arbitrary, capricious and an sbuse of
discretion under 5 U.S.C. § T06(2XA) (1982).

We review agency action to determine if
it is “arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance

with the law.” § US.C. § 706(2)A). To

make this finding we “must consider
whether the decision was based on a con-
sideration of the relevant factors and
whether there has been a clear error of
judgment.” Citizens to Preserve Overton
Park, Inc. v. Voilpe, 401 US. 402, 416, 91
S.Ct. 814, 823, 28 L.Ed.2d 136 {1971) (cita-
tions omitted).

Congress has directed that the Secretary
“*shall promote and regulate the use of the
Federa] areas known as national parks ...
to conserve the scenery and the natural
and historic objects and the wild life there-
in and to provide for the enjoyment of the
same in such manner and by such means as
will leave them unimpaired for the enjoy-
ment of future generations.” 16 US.C
§ 1(1982).

The record when viewed in the light most
favorable to the Appellants amply demon-
strates that the Secretary considers factors
relevant to the preservation and manage-
ment of this nation's parks in Alaska prior
10 determining the validity of a claim. In
assessing the Secretary’s procedures in ap-
proving plans of operation, it is essential to
note at the outset that some mining claims
are in remote areas of Alaska, and that

sary or desirable for the preservation and

4. A "lode” claim involves “weins or jodes of
quanz or other rock in place bearing goid, sil-

lengthy periods of bad weather and frozen
ground make on-site inspection and mineral
examination to determine the value of a

- discovery costly, complex, and time con-

suming. Because of extreme climatic con-
ditions the time available for an on-ite
map-ction is limited to three or four
months.

The type of inspection and examination
apparently demanded by Appellants takes
years to complete. In addition, & minersl
examination may require the use of heavy
equipment that eould inflict more serious
damage to the environment than the activi-
ty proposed by the miners. Furthermore,
in selecting the appropriste method to de-
termine the validity of claims, the Secre-
tary must consider the most efficient alio-
cation of the agencies” resources and per-
sonnel. See Heckler v. Chaney, 470 US.
821, 881, 105 5.Ct 1649, 1655, 84 L.Ed.2d
T14 (1985) {in considering whether to en-
force a statutory requirement, an agency

may determine whether it has the re- .

sources to do s0),

The Secretary has established a priority
system to determine which procedure
should be used to determine whether a
mining claim is valid. As to certsin claims,
the Secretary has conducted lengthy field
inspections and mineral examinations. As
to other claims, the Secretary has selected
different validation methods. Under the
Secretary’s priority system, mineral exami-
nations are conducted on solated claims as

well as on those in previously undisturbed

areas of the national park iands Priority
in the use of available resources is given to
lode claims because they are more likely to
be invaiid than placer ciaima.* The Secre-
tary checks the past history of mining =e-
tivity in the area of the unpatented claim.
To ascertain elaim validity, the Secretary
Burean of Land Management
records to determine compliance with rec-
ordation requirements at the time the min-
eral deposit was located. Prior to deciding

ver, cinnabar, lead, tin, copper. or other valu-
able deposits....” 30 US.C. § 23 (1962). A
“piacer” claim involves all other forms of miner-
al deposits, including sand and gravel. 30
USLC. & 15 (1982).

Attachment 2-5
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whether a valuable discovery has been
cal Survey and Bureau of Mines reports
and any other available information about
the mine site. A claimant must file supple-
mental claim information relating to the
value of the discovery which includes sam-
pling assay results, geological testing and
studies, and buginess records regarding ex-
ploration expenditures. In addition, after
sccumulating the foregoing information
about the value of the discovery, the Secre-
tary interrogates the claimant

The process described above permits the
Secretary to select which unpatented
claims can be contested successfully and
those which appear to contain valuable min-
eral deposits. Where approval is granted
prior to any on-site mineral examination to
verify the value of the discovery, the Secre-
tary plans to make the type of complete
validity examination requested by the Ap-
pellants 2s soon as manpower and re-
sources permit.

Prior to the addition of land to the na-

tional parks in Alaska under ANILCA,

there were approximately 286 mining
claims, After the expansion in 1980, the
number of mining claims within the bound-
aries of the national parks rose to approxi-
mately 4,580. A review of the status and
mining records, as well as validity eontests,

_reduced the number of mining claims by

more than 50% to 2,170 by June of 1885.

We are persuaded that the procedure
followed by the Secretary in determining
which mining claims require a field inspec-
tion and a mineral exsmination by an ex-
pert to determine the value of a diseovery
prior to approving a plan of operations is
pot arbitrary or capricious and demon-
strates an appropriate concern for the rele-
vant factors. We find no abuse of discre-
tion in the Secretary’s decision to channe!
his limited resources to on-gite mineral ex-
aminstions of isolated claims or to areas
previously not subjectsd w0 mining opera-
tions.

v

(8] Appellants also argue that the fail-
ure of the Secretary to require a field in-

spection and & mineral examination prior to
claim approval vioiates the requirement
that the Aiasks land and waters added
under this statute be administered “as new
areas of the Nations! Park System.” 16
US.C. § 410bb-2 (1982). Appeilants con-
tend that since the Secretary requires 3
mineral examination prior to approval in
the national parks in the lower 48 states,
the failure to do so in Alasks violates AN.
ILCA.

Section 410hh-2 merely requires that the
Alaskan areas added to the National Park
System

CONCLUSION

Congress has charged the Secretary with
the responsibility of protecting the natursl
besuty of our national parks for cominf

parks if valuable mineral deposits are dis-
covered. This task is complicated by the
fact that some of the park lands in Alasks
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are in remote areas amensble to field ex-
aminations during brief periods of time
each year.

The record shows that the Secretary has
been quite mindful of these competing
goalt in selecting those mine sites that
require field inspection and an expert’s ex-
amination of the value of mineral deposits
prior to approval of mining operations, and
those claims whose discovery can be veri-
fied by a review of pertinent geological
studies, the auccess of other mines in the
ares, and an examination of the past histo-
ry of the assay results of prior expioration
at the site.

The aliocation of his limited resources to
isolated elaims and to those areas not previ-
ously mined is illustrative of the Seere-
tary’s concern for the protection of Alas-
ka's national parks. Appeliants have failed
to demonsirate that the Secretary has
abused his discretion or acted arbitrarily
and capriciously in the procedures adopted
for the validation of mining claims and the
approval of operating plans. Accordingly,
the distriet court did not err in ordering
summary judgment in favor of the Secre-
tary. '
AFFIRMED.

L}
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irena NARELL, Plaintiff-Appellant,
Y.

Cynthia FREEMAN, aka Bes Fineberg,
G.P. Putnam's Sons, Berkeley
Publishing Corp., Defendants—Appellees.

No. B8-2491.

United States Court of Appeals,
Ninth Cireuit
Argued and Submitted Jan. 9, 1989,
Decided April 17, 1989.

Copyright infringement action was
brought. Summary judgment for defen-

‘ Attachment 2-7 '

dants was granted by the United States
District Court for the Northern District of
California, Alfonso J. Zirpoli, J., and plain-
titf appesled. The Court of Appeals, Far
ris, Cireuit Judge, held that: (1) noveliat
had uut copied protected expression from
author of historical work by duplicating &
few ordinary phrases and paraphrasing
largety factual statements in creating an
entirely different kind of story; (2) there
was no substantial similarity between the
two works; and (3) novelist made fair use
of the historical work.

Affirmed

Cynthia Holeomb Hall Cireuit Judge,
filed opinion specially concurring,

1. Copyrights and Inteliectual Property
«89(2)

Although summary judgment iz not
highly favored on questions of substantial

similarity in copyright cases, summary -

judgment is appropriate if the court can
conciude, after viewing the evidence and
drawing’ inferences in a manner most fa-
vorable o the nonmoving party, that no
reasonable juror could find substantial sim-

~ ilarity of ideas and expression.

2. Copyrights and Intellectual Property
+==8%(2)

- Fair use is a mixed question of law and
fact in a copyright infringement case, and
may be resolved on summary judgment if a
reasonable trier of fact couid reach oniy
one conclusion,

3. Copyrights and Intellectual Property
+=33(3)

To establish a succeasful copyright in-
fringement claim, plaintiff must show that
she owns the copyright and that defendant
copied protected eiements of the work, and
plaintiff may establish copying by showing
that alleged infringer had aecess to the
work and that the two works are substan-
tially similar. 17 U.B.C.A. §§ 101-810.

4. Copyrighta and Intellectual Property
=45, 12.1

Copyright law protects only an au-

thor's expression, and facts and ideas with-
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